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FOREWORD 


Ehemspunpose of the iPaper; isi4t 0, rdescabe 
GNe AS. Di tit 0 st anid; PROC echienesiere: at a ato 
the implementation .of ,compe tditilton ep O.1 EG. in 
the sEuropean -E.conoemi¢c. Community (EEC) fox aos 
Siblie, nediewance «to tthe Ganiadtkan sceme cand 
partjncular byeto a5 tage (1 heot eth e, yrev is vom ot 
the yGanadian “combines, legis Lat ton. =-Sitage EI 
relabes; sprinc ipa bly ito, the scontro) tof emer gens 
and MOnopolaé6sS.eto, specialization sand ,expont 
PeRSCMe NS 5 4biOum pr lic 6 ad psc EMAmMat LON st; er oot 
lated sindustrues,. to turade: practices: san deste 
ClasisscacCti ons. * The EEGiasSysStctemanus: YVemy adit fe were. 
proceducally,, .tromat hewGanadasa th esiy Stem. aio 
take: two. 6xamp Les. ~dexclusiv e sdealuins, bus adie lst 
with in the Canadian system as a unilateral 
pina eit Gerb ust} in: thewBEC ys s:hemsomsthe sbhais ts ou 
TIPO eSIS 20% eli lied, Jag recm ent.) eeancdme poems 
are dealt wath in, the.-EEC system «Gansotar sas 
Chey “Gan Desidealeeawa tn) from -ehicus ands pO 1m 
Of gabaus e,,0% a) :dominant paamket ep OSsait ona Again, 
Ghie stecichnieGalsprocedine sind émwetheebEG systeme1s 
Guise sda heevent jhromethateemder ithe Wamadi an 
system..and sthe. idafference nits sas pwel Wior ibetter 
illustrated by agreement cases of which there 
have: ‘been «(includins,-the exc lusiswer dealin ¢. cases) 
quiste:- -a. number tham by ~che EEC mexrpen cases, ot 
which there have been very few. For these and 
Similar mweasons, ans attempt has been mace Comdes- 
Grube Tie hhc systeluds sae WhO Lege d Giclee mat 
Pestrict, the (Paper tothe “areas. above. mentnoned, 
whech are to, be <dealt «with in Stage <li. 


The Paper begins with some background 
imforniat von, about. the EEG, descripes #eherAvia = 
cies of the “Ureatyv of Rome which. relate direcety 
and andirectin, tothe. Maintenance oto competi rt von. 
the wns pituLions OY Woche Neses Att itc1e Ss) cic 
administered, and the Regulations and Notices 
put out by suchtinstitutions for the entorcement 
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OE VAT OL CL es 008 be Siid. 660% yl Leaks Ome ING Oly Sam ulre 
sectors of the Common Market that have given 

Fise to speciale treatment. OUNGS) OWE etlc access i 
of the EEG competition policy ands Usmeneoncene nt 
by reference to the decisions of the Court of 
Justice oft "the -Community -and! of #the Gommis ston 

and includes ta’ certain amount “of commen “bochk 

by the ‘authorn-and by “intormed critics "aotbvaree 
Where it appeared that’ *the full -des¢ription oF 

a matter would “‘takevup toolllanrge <a “pare WoL mthe 
text, ‘footnotes -and ‘appendices *have -been “resor ted 
to. One ‘appendix contains a list of jurispru- 
dential rules derived from the cases and another 
appendix contains summaries of a number of leading 
cases With’ headnotes .) There ts «a “bub lropraphiy 
which falls far short of the very large volume 

of writing that has been done on the subject of 
the competition policy "and *procedures "of the PEC, 
An attempt, has been made in “the ‘conclusaon part 

of the Paper (beginning at page 113) to sum up the 
thrust of “suchi*policy “and sits relevance “tortGanadivan 
combines legislation. 


The Paper was “prepared having “im mind bot 
the general reader and the reader who is interested 
in more idetawl 2 %he “former may fandethatk 4Chap teres 
IL, PRPs, TIL LV (pages (30-30 "suntari.zine etlve 
Community institutions) and X will serve his 
purposes.’ Ihe batter may “lander econventent. to 
use the selectuve™index “tor Teference “to Mopres 
which interes Crhim part lcularly. 
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I, INTRODUCTION 


The purpose of this Paper is to explore 
the role and the procedures of competition 
policy and administration in the European 
Economic Community (EEC) for any relevance 
the Community experience may have to Stage 


iivoro thes revi siontodt= the: Combines Investiga- 
tion Att LO LTAgs 


There are actually three? Communities’ which 
Sawer certain agstitutcaons: | the PERC othcepurope dn 
Coal and Steel Community (ECSC) and the European 
Atomic’ Energy: Community (Euratom). .Adthouwgh 
competition plays a considerable part in the ECSC 
as well as the EEC, and references to it will there- 
Loves 1 eoCcurss tthe? mn ayogt aint eres:Cs Batese sine sohie 
EEC which! wid lebe? referreds tol various lyeas? the 
MERC! thes Connunity' ands the ¢Gomnmon Markecig 


The, role, otmicomp et iitaion an whepyek Cea 
interesting to Canadians from at least three 
partevcularsistandpoamtssa the Linstatwo, eiamhicn 
are directly reWated),! andéithe: thardd ofewhichyas 
peripherally related,’ tol thei purpos era foithas 
Papers 


First, competition was assigned an important 
role by the architects of the Community for 
achieving the success thereof, and this was done 
not om’ thet basis of alc octranaatetior iesorermic 
anvprodchns butt watheran ihestcomrse: ote seeking 
practical measures that would make the scheme of 
the Community work and thus accomplish its de- 
clared task: "by est@blishing a common market 
and progressively approximating the economic 
policies! 0fi Member’ Staress" tompromotesthrorgh> 
out the Community a harmonious development 
of economic activities, a continuous and 
balanced’txpansiony “hn increaseryan stiabidadty, 


ee 


an accelerated cas une) Ofmiuine! sot dndacda.0 Laat venns 
and closer relations between the States belong- 
ung toeaxtilss = (la tic em 0 fe tives Wsrcaty 4 Ole Rone: 
this andwmeachesubsequenth quodat 0 ner Omeat hie gis casey 
which SsétsUpeithic) Gommund Gye a list ae transtations, 

the originalwotta cial sex Go bein ov nmiPayene he 
Tealian ,oGermant-ands Duten 1am dimmu x pos cmon hen 
Ing Open mumeail OCat LON MO termes ounce se aids chirmcuen cy 
Or DrOduGct Lon. -andiidist Ma Dut On Was NOt. compe 
defeated or restrained by privately imposed 
VESstracelonst ord eta eet 


Secondly. “the Communmytasmastederation 
of Statesathat.. beeannumeetwithy anon lye motley, 
qualia fajed secomomice a nivewnr ation: he nwaesia-o.e:s 77a. 
complete: economic andy poditical Untegration 
which will necessarily entrain some homogeneity 
of ‘cultural amteres ts? asewelitey thus? exhtba tans 
in prospect ieclose parallel itoltherGanadian 
Scene.) ANd Naisine cereain pol1tacal-cconromuc 
issues that attach to such a venture.! 


Thrive Ganadars sarane. Ma nassitiems-hase rie- 
Cent yeope ned dis cus Sionsaiwicneilemberesat ates 
about Canadzanveconomica part1cipataon in) thie 
Conmuniby, sairebationsh2p stor gwhicehwet he cons. 
Citutr on wor the (Communic y already eprov"i dese. 
and, aiusuchs aimelataonshipsis) establisheds22t 
will almost inevitably mean that Canada, Cana- 
ditane busanessmens Ganadvant countss ands other 
Canadian institutions will all be affected in 
some degree; and perhapsein isomesisibstantial 
degree. by thes niles lofecompets taonuhat | apply, 
in the Community. Indeed, even without any 
such relationship, Canadian businessmen are 
alteady =atrected! recardimemtheir tmansact pons 
in or with the various Member States of the 
GCOmmun] tysand= suchivatifectatron a 's/ ib omindmto 
increase asemonen Canadian-based) multinet womall 
Lirms, demeiop-e Whyethis nes Go wielimbecome 


cisaryeaparticulaniyyiny sone elaterasections 
whichedécalawithsthes jurisprudence of the 
COuUrELoOt Justi ceaotathe Community. 4 


Syne 
inn, SEOOINOTES 


This statement may evoke some cynicism, 
hut’ at as necessary toikeepringmandy ong 
term objectives and some fairly solid 
accomplishments as well as current vicissi- 
tudes. silhevreader may bertable {oo cecal 
the tendency, even now, to refer sto the 
NREG" weather (tian to tts compoments: an 
contexts political asmwelleas eeonomiuc.. 
ASssOm. tubs flate ses OC tobera 9.75 aac hemi: © 
has recently taken a political, and it may 
perhaps be said cultural posreLom ion) tine 
Spanish, executuon “ol terrorists. 


In 1972. "the Heads iof State or Government 

of the Member States requested that Commu- 
WLCyY insti Lon Ss sp wien are i 6pO Vit smo ed 
progect, “approved simi principle jot wa uro- 
pean Union thatwwould (incorporate cali 
relations among Member States. The Commis- 
Slon. recently “completed sos sRepOrt s¢1sCussune 
the orm that sucha wn vores’ ctak ocean 
might take the form of a single organization 
based son pryancrplesehe la ibyalalle the weenie 
Ditatese sea slew sive ac Van wio Ul ces be were quit cid: 

the Community would work toward economic, 
SOClial and. monetary 2unwon 4a scommon, Loreen 
policy, any antesratedy detence:polaicy,e tive 
DYOtectvon of munaner elts sandear ohwero fad a. 
DECl -CCOnomicyein temVvemeio ng Wivosenecuua heads 

of wegional =poditcy and “town sands tcountry 
planning, social welfare and worker migration; 
the Member States would retain the residual 
powers; and the’ necessary common institu- 
tions might include an independent executive 
bDodyeto absorbethe ehunettonsort etne. 1 GouncaL 
and the Commission, and a bi-cameral legis- 
lative body representing the people and the 
Member States (the branch representing the 
people, wat least. being based Upon’ universa. 
direct surfrage). The Commussivon vrecoenized 
that the progression to the Union would take 


oe 


place, gradually ovem.a Jong period jot 
time. Membership might be open to "any 
European country having a democratic plu- 
malist system and able to’ assume the. re- 
sponsabilities of membership'"*, The system 
might be financed by the Union's "own 
mesources (ihe Community isepresent 
ReSourCe sare, revenue Weviesy, Customs 
aweLess and part of Ghe walue—-added stad, ) 
PpON tie. Completion (Ot) SU Dil i.5 sao nee tanta 
lire sreportsys(Assembly and Goureg tot Justice 
asmwedslsa Ss COMMAS SION). sehie Prete Miho es 
of Belgium was to be asked to submit a 
comprehensive report tomthe Teadceoteuovern= 
ment before the end.of 1975, based upon 
SCE repo cts Ona: UpONmeeCOn SiG 0 lem den 
the Governments of Member States and sour- 
Ce Se Or. Publics iOp hil kon star Sole GOmmuTims Cove 


(Background Note from the European Commu- 


Di terntOnmat ron Roervice ,) NO wee / uo me: 
Washinton, .D oC .8, At ou Sit 1 So LoS siine x 


to Information Memo from the Commission | 
OE eiiie sburopean Communi ties 7 No. SRS 
Brussel seerouly Ons 2 CGH (Common milan eet C= 
porte VOl S23; page \Iool spanaonapiyeg/ 03.) 


See, “however; \onsithe pessimysiticrside, 

CCH Gommon Market Reporter ; (Vol eZ) apace 
9446, paragraph 9650: CCH Comment 

entre lea JEG NGouncit 4Sp lar (Over iCommnrss 1 on 
Droposals tONCOpemwlbh tally VomMea sures a) 
The opening paragraph reads: 


"The European Economic Community 
appears sto be tat! apolitical fstanrd-— 
Stilie: (Nite prance iss. Mone amy 
breakaway in January (by letting the 
franc float freely instead of keeping 
Then thie ule G «monetary Coo we) oat e 
Wilson government's demand for rene- 


vie 


SOtCLatL won Of the “entry tCexvms, “aid now 
ftaly"s Sport rest ractlomesand Demnack s 
plans for similar action, the Common 
Mavker "is Wr -a precarrous *stdte, —pCrnaps 
even the worst yet because “btaly “sr move 
shakes even the remaining and still 
funceLonine two Loundadaetlons "Of “tie Common 
Market - the customs union and the common 
aor Cul curdaiepo ley 7! 


See CCH Comment: “European Commission Geeks 
Mandate to Negotiate New Type of Economic and 
Commercial Agreement with Canada”, a7CGh 


Commom Market Reporte « evi eae space IO PO, 
paragraplrs 697 490—51), 


ine. OC Gi sG Oui tas Maoak ce ak Ci One WO er eV Osley = ls, 
pave 160/65 svaragnaph 2 O00) ) pu Gssone yas pect 


Of theaters Sucemier ly, 


VAN PEerust rules seamed Meck kd arm ys 
sélection of (themmethod by whucharyadoes 
business an the Gommon Marketo® Management 
should “cons vder, Sauta= (au sain lice tie ms 
betore decidines whether to organize a 
forelen subsirdvary, purchase va minoricy 

or controlling wanterest itwra fore ren 
company, *sieti up ia jountily-owned scompany 
With an American sor Jforeuen “concenn jy enter 
into Picensing. aserecments som sexclius1 “we 
distributorship arrangements; enter into 

a distribution agreement with an American 
company alréady -establushed sabroad, 
Organize “a Ore loa company yt oy cd Obits 
with American companies abroad, open a 
branch iti ce oro he appount wa .Gommts son 
nerchant.! 


IN@-Leader wil Con rcourse, surat tere 4. berets 
ence fo Canadian firms tory the terexence 70 
American firms; and while the expression 
"Anti-trust rules" is apparently intended to 


Bee OmEne se COMpPetG.tLOn mill hes 80h etic. al Gs 
CmesGanadian fiucm should calsiowio tiscoumse., 

keep rigigmind.the provisions of “the Combines 

Di Messenoveta Onewc ticands£ tas: cwenlels, tthe tance mirsit 
Law soe0 beativet Unde Sc SS tastes. s amdirth co wcoom petit wom 
mu Lesegoecany: other "counticvy. whose mataona ls 
may be involved in arrangements made by the 
Canadian firm. 


Poetics pp edns =bOr Derkane Vio ried tues deci 
carried in the Globe and Mail of December lI], 
EO eet Preaieted that Denmark 4s sdcmancs 
Foevarad rim on-a=discriminatOny access Cola 
UG dieeiho 5 OU Co SesGd ed comand gap par Cit eyes aod 
PRES ts tC aINGc. mM Onc: “Olle inl Cap ehe Et ant 
Drona ta sie wt lle NOt pmevent the stat ty Om 
Nevomratrons, early in 976" 10r san) economir 
aikeearade =COOPeTratlOll, aerecmemrt Detween 
Gaivadaeand the hit. = “Et Ms tes timmecd sar tare 
Bugoveant KoporTu sot sNoVembicws Ola Ores. a NO. 

QW on ec lvat boo. Deme Cout sO... Golldday Seat Ota 
exports Went, to, tie. REG in Wo eb e ling ea ew 
Cemtewor Gandda's total sexpOCts mOteelO lhess Osa ic 
vane 


oe 


II. BACKGROUND INFORMATION 


Nature of the Community 


The EEG asian dassocration sot nine Eunopean 
States that have bound themselves by Treaty to 
Economic integration looking forward to poli- 
tical integration. Despite the re-examination 
of policy toward participation which has recently. 
occurred in the United Kingdom, and notwithstand- 
ing the fact that withdrawal of a Member State 
could not be prevented (though it might be dis- 
couraged) by sanctions, the Treaty which binds 
the Member States makes no reference to a term 
and provides no procedure for disengagement. 
Article 1 of the Treaty is terse and categorical: 
Wpy this Treaty. the Nish Contraeting Partaes 
establish among themselves a ‘EUROPEAN ECONOMIC 
COMMUNITY!'." The Treaty of Accession of the three 
recently new Member States comprises three short 
ArPtreles = the (61st Of woienen sun: 


The kKingdom-ot DPenmagk, Irelands tite 
Kingdom of Norway and the United 
Kingdom of Great Britain and -Nonthern 
Iréland hereby become members of the 
European Economic, Community, and Parnenes 
to the Tréaties establishine= these 
Communities as amended or supplemented. 


and here agein. NOwWGerM. ls expressed sand. ine peovde 
SLOnN is madesfor withdrawal: (Meee he iiee ie 


The original Membex States of the -Communiey 
are Belgaum, Germany, France, Italy} Luxembourg 
and the Netherlands (in the order in which they 
are named in the Preamble to the Treaty). The 
IteaL envered Into porce son slanuary el) osee 
The AcCession Treaty with Denmark. wl rewarded id 
the United Kingdom (again in the order of their 
hentvon) entered into force: om January. eos 


Oe 


Noiwayy remraineds from) joininen by reason, ot wan 
adverse popular referendum on September 25, 
Lovee buL tas entered into am -agrechonte wath 
the Community. 


History 


Inter-state arrangements for the advance- 
Ment OL commerce, are not; of ‘courses sunknown 
MOMUMUS GORY. scVen tO ancvent. has tory eulhe 
example of the Hanseatic League, whose roots 
POMbacw tOmtuhewl3th century, uspnuines sammed rade by 
Oo Mme wala cso not 2Yrelevant. in spite mon suire 
canrivy accent sot thet arranvementlup.o0n maimed 
détence. ,nindeed, itwo .ot the omileinal term Gomes 
involved in the Community (Germany and Holland) 
Wet CuO Ola spate hc hpants, init hate Mer Cis easaid 
two of the new adherents (England and Denmark), 
along with Flanders, concluded treaties with 
Crem rodcie,. tts Ista LSOpst eee Sill, seOlel) Ob Cue inate 
Breland, under Elazabeth lL, withdvew sthe ppm vie ge. 
of the League in England because it was considered 
by the Queen and her Ministers that England was 
not being accorded a sufficient measure of reci- 
procity,, while the, United Kingdom, under Elizabeth 
Mie elected to icontinue: an, the Gommun iuy, sash tine 
result of a referendum. Statesmanship was much 
simpler in the old -days.. . GCeumacne instances. oO. 
modern arrangements are the Organization for 
European Economic Co-operation (OBREC), the 
Orcani zation eto iF conomiuc Co-Operation samc Dev crap 
ment s(ORCD).. ithe European .Payments,0n10n,. sone 
Western European Union, and the General Agreement 
oni Taritts. and wrade s( the "GATI)  ihe ruropedn 
hreey rade Assocation JCh ELA) deserves. (sip.e.c isa 
mention. 
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Early Attempts at International 
Conventions on Private Restrictive Practices 


Two onstances Of attempt atvagEcemene 
relating to international trade in the post 
World Wan | period are of Deriupiera! Anterest 
im. any study of internationally applacd. rues 
of competition: the. Havana Charter of 1948 
looking toward world-wide economic co-operation, 
Whleh tOntarneda 4 Chapter (Clameerms Vi ja,0n 
Sa-Operat ron im tile suppress 20ON ,On pry atc hy 
imposed restraints in International trade. and 
tie ratte (Internat toma. Aereement On ke ste ume 
Business Practices Which, Was drawioupein, loos 
by aned “Hoc “Gonmietce so! Cheer COnomice and 
So0Cial Gounci!l of the United Nattons: ” ~CGanada 
participated actively in these endeavours. 
te Havana Charter Was “siened. put mevers, pccCame 
ettective. ' the Drare International Agreenenc 
was never signed.4 


Community ObTecuIves 


ier tideala "or thie "Gommunimy, as, expressca 
in Articole 72 or the Rome Treaty. Wave already 
been reterred to, Mew act ities DY Which 
these ideals. dre CO Joe chleved aie Cesc tiled 
Lise Oe woe OWE Ns tretea ber ented Lien ass 
Teterred CoO at Will “be, winless, OLherwise. lnate 
Gated, an Artiele or the Rome Treaty). and 
include: the elimination, as between Member 
Didtess Or Cuscom duttes, and On “GUdan tt at 1c 
heserict rons On the wmport and export tor coods 
and of all other measures having equivalent 
elfect; the “establishment of a common customs 
tariti and Of common commercial, poltrcy towards 
third countries: the abolition, as between 
Member-States, of obstacles to treedom of. movece 
Went fOr persons. services. and. (capital tie 
adoption of a common policy in the sphere of 
Ao PLCULeUre: “Ue adopuLon (or wa. sCOmmom: molae. 
mu the sphere-ot transports tand therins tit urion 
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Of Ieeeoy Sel rensuring that tcompetutron, in thie 
Gommunmar Ket Ais MotciStorted “"Cempiasi Ss supplied. 
Reperence 15 als o'imadertto ite "coon diniata on ot 
SeOromecasp Ou UClCs. tile, TEMeUVy dns “On. Giese dul laDiaed 
Ht seelecemOn payments, the tapproximauron “Cor tire 
Wecessumy se xvenu oO. Members pacer Laws) tites Lode 
Clon woreda shUnd >On tite Improvement OL elploymeme 
OP VOMsidinatees “ald: Standards Of lv ino. = tne 

es tages lined ce Wasa" Hank? VoOtmace lisdt-a Geme COmom) c 
xp ais nom, sand schier assocuatlon On slives ove oc dis 
countries and territories fof the Member Statesj 
iO rderastO, 1nemedase, trade ‘andi to Dromoverg on nitihy 
evo mom UCmranl diesOcita ly denice opmen tls 


a lee 
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European Free Trade Association 


The uropean, Pree Trade Associaton Gein 
deserves: special mention? because (od: its 
chose relationship. to, che: PEC. Sritte gratin. 
was formed when seven countries encircling 
the Community Stened on Novembers Z0RF alo 
the Preaty “of iStockhodmen witch leiteued 
Inco force, ony May) 3.671 9600-" Whe orl camat 
Signatories were Austria, Denmark ,» Grea 
Britain, NOYrwayj. or timedl.) pwede nhac 
Switzerland. Finland and Gueenland became 
SaSsCcraved pili Gdsws “Ue mp raMCmp 4 OU fee 
tives Of the Association were. co promote. 
Within) the tarea of the Association, and 
each Member State, expansion of economic 
BCtiVity, “ful le emnl oy emer wie teased 
Productivity. Vatuonal, Wscmor eles oul cca, 
financial stability and anprovencmia mn 
living standards, (rade wwas. to baker place 
between Member States under conditions 

On Tarr Competition and sSucihn staves 

were “tO AVOld Smenntuloane "dus pat. (use Suein 
the supply of raw Waterials., jands to .con- 
CVEDULe TO “the armonpous deveoloumentwon 
WOTla "trade. and tom tic (PLOUressc yer cilenveah 
of barriers theneto. Phevstockholie Treauy. 
Unk: “elvat e Osh Praise ects iO Gens Cintra 
Common agricultural policy, sandy tari ane 
fish products were generally excluded from 
Hes embrace. —MbOteric WEE © wai wre er ies 
adopted the principle of free internal 
trade, Dut whereas fhe EeCe is #2 cust ons 
union, the EFTA Member States maintained 
hational tarutis on imports fromeno ni 
member States. Inter-Member tariffs were 
eliminated completely, or almost completely 
by Gitevend Of TOG. a Other (1 ade reser uc 
ELONS such "as Import quotas. Were also 
Prverescively reduced. the .otockno lm 
Treaty contained many rules similar to the 


al 


competition rules established forthe 

EFEC,, although. it, should be noted that 

this policy appears to have been adopted 
Pes SuDetawse. of sist ron % -CconVyuCctivon surabout 

the, benefit. of, competition than because, 
Pee Ga td ot Dat 46S, ies trad noses npc Ome 
Pel LONe Cat. re sudet. an. ancome: timanisiiesss 
between countries. Limitations weres.also 
pPlecedwupons distortions of competition 
resulting from government aids and State 
UEAadI nce wArttcler lS. ots ithe treaty deadet 
with restrictive agreements and abuse of 
dominant positions on the same principles 
Seabee CHeSWSOmande OOn Otintnew le atiye On 

ROMER VOW VC Tae it hen otockholnead veatya created 
HOmSUD bana ttOndlwagenciese tote enioncementu 
eidmecOonpimtance mhested Uuponmthesoo0dmr anit 1 

of eo Member, States supported in some instances 
Dye deweclhanaroryedunctions ine themGounch leo 
ENeesssociataonn, (Pinu thew 961 -1965eperdod 
we nee MeomnDeva states —SOuUcht menbershipmon 
acsOcthate membership ian the LEG butsbecause 
of the French veto, negotiations were not 
successiultly, concludediuntil, 1971.) Denmark 
andweuarcatvebrataainswithdreweandryoineds the 
BEG@eatythesbecinninegsot W975 Otethen countracs 
Chen. remaining,in.» the, Associationy (Austria, 
Ganiand.plceland, ~Notwayepbonutugaliaoweden 
andeswitzerland)s,4 41 l.buts Cwomlrintand and 
Norway) entered individually into trade 
agreements with the European Communities 
(EECe a EGsGyand Euratom) yeftectivemJanguary els 
boys. sUnderasuchsagreementsabothepareres 
(the Community and each acceding country) 
aves to climinate taritfs upon) most on teach 
Others sc iindustGlalecoods bygsomert ine in 

LOU 7] sNotwaysand  hinlandhavewsinee entered 
TnLowesneci al sagreenents Wi thnethe shee 


ihe 


Both ‘cases, aldhminated ‘the concep Onesie 
separation Of Vesislative and executmve 
powens: Inher emer ad jive sours t ueworo eo weet nc 
Uniteed “states Wecaus e stile exec Cun ny crecine iE 
Siiasm wheen the Unated* Sit ate Ss "erdy oom ee aegas 
a, 0% the,” Peadin: “propomemnt, Uae weine 
negotiating stages was never contracted by 
CON STES'S 
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Ieee lem NLP Ale AR CLES 
RETALUN GeO UCOMP EI ON 


Uc esi stairs Ofte mCOmpe tint worl dl Malone 
Cie SGommunist yes Conta ne dit. n AT tal en eisanGo) eam dae 
66, the texts of which-appear in Appendix A. 


ATtCiL Cle *85 


MiGtiCle sss Sof the Ronen! reaty erett énis! igen — 

erally oto all agreements between undertakings, 
decisions bDyGassociati ons ioL kundertakwenes: and 
concerted practices which may affect trade between 
Member ot ates: Vand ‘while hy tia ef als “Uhied rmoby ect ton 
Srrecwaciie prevention restrictilom tor wdesitor ton 
of competition within the common market", 
(The rrrst two “cate coves land trom time iromuimne 
Ver seedy aw Teele t OA Samp LeChatay she bier Aine rhe ar Cirdmato 
In eoiver sou Powe, Sparagraphis! sas. "die reenemt sito 1, 
Nagreements etc.'') 44 


neat | Clgerus Geac felicia tl Zcisuainl We mic ae eOnmitc s 
of such agreements: agreements fixing prices and 
OMe ar addin oc SConidsd tuOnSs: Saome cme itis: elo 1 tlie a0, & 
C01 ta,ouleleienscs op Odile ton, sma rwe. Cs: fe t.e Chim ike dle der 
velopment Or “investment; “market sharing agreements 5 
agreements. for ithe. application som oid ssi miela ts 
Condit onsisto sequivakent .@ransactioms'tecaws in. 
competitive disadvantage; and agreements for the 
Atnaching of unrelated guppbementany, condienons 
PomeGOmignecit Sealed) Ga tad wan, alsa. ve). SV Caledaasc lalnano Maes 
These. categories “are by way of fexempliiication ; 
Giyeneaa ve, No.’ BOxhausteiy e.2 


PtIwillgbesapparent chageA purctetses) tints 
deals compendiously, in one context, with 
practices Sahat .daive ASepanatecl ywd ca he yWietih tg Ole O 
besdecle Gwiithy + mlGanadian Vcompetieron eters Pa 
Buon PeLius > sehe, first “three keatecoriessin- et sect 


Cover section s2 of the *Gonbines investi cation 


NO@errelating. 20 spi Cestl xine eancesiih ied Tey cr 
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StUrLctive arrangements: .sune wounrtn ecauaaor,, 
partiy covers Section 34 WhwlCh weLlates so, .daises 
SPIMINAtGny, and predacvoxry pricing, Wile re sGlic 
effects are brought about in the EEC by united 
Acti om, and the iiifthivca keegoty coversitive ao 
posed section 31.4 to be added to the Combines 
InvestivatiomicAct by Bailie rC 2% slg dain awivenessaine 
eftects Imethe PEG flow from unttedeacul0n:. 
Section Si-s4 relates to the restrictive garcac 
practices: of “tied selling"; “exclusivedcaling: 
and “inarket tres triction' . © itt aS casio sue sbiewnored 
that (tha cthvust of Arurclervas Gand of sArtinrc vemcn 
ag Wilk be seen) 1s againstrektocths som cd trade 
between Member States''; intra-Member trade and 
external. (trade sare mot wmcachediga Sascha. 7in 
Cthen words, ithe intention of athe eA urc hens 

LO» €nsuxre Hihat soherpikan) Lo) ante at eyytiic 

narkets of -the Member States gis mot impeded jor 
defeated by private arrangements which may 

have: sthe teftect of maantadnine separate fnarkers 
Within the vCommun ity. 


Paracrapnhed ior vAnGuc le 165) goro Vendes s pietas ave 
that “Any ereement s fornadecws1 Ons: pron bet ed 
pursuant’ to tthrs vAetuche esiva ll be sauvomatwea liv 
VOLd..° 2FOr sObv LO0OUuSs seasons wpanae yan  amaoes 
notereLer to practices, because in pespect sat 
practices ts fwording pwoulid abe Jaap Ga eiLieis 
PrOVISLON LS Significant because yat meansi« sas 
Will be “scene thats A tec Le 8 Sie fie to) a, GooInstid oa 


able degree, self-enforcing, 


Paragraph.-3 of Article 85 provides <that 
paragraph 1 may be declared Winvapp biucab le iat yo 
case Of agreements or Gategories Of Agreements 
etc, amd coneented practices ion ceategoriesmor 
concerted practices, which contribute to improv- 
Ing the production .on (distribution of seo ods 
Or £0 promobtine technical sor, economic DEOSLess,, 
owhite allowing «consumeusea «baie shtiare-odrtic 
FESulting (Fencta tt aa toOwevan.. 2, ObU cs to 
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quaiityrtortexemption, agreements, and practices 
NayTOndy MUNpOSShiresitractions andispensablie™ to 
theivapurpos esisand! they must moth attord the 
possi bility wore iminating competition in 
respect Miva substantial partroL the products 
agLecvede= “This, while it wass pointed out) -¢hat 
parauraphhl? of, Articlesss) covers matters =relat— 
ed vom™seetao0ns 32 and’ s4" and the prospective 
Section 6134 0f* they CLAS® paragraph 3 covers 
NatCverserolated to thevsubjects of “specaaitzca— 
UZOnweandwexport agreements expected” tobe 
Ucaltewathein = oGage Tl of the ClAgrevmsaons 


As nay be seen from the above, the leading 
characteristics that may bring an agreement 
etcy withine the embrace on “Article coaancs. sere t 
that it affect trade between Member States, 
and -secondias thatya ty distort, or beintended 
LOWdiTStort, competition within the» Conmunvey . 


ALDtTLCLG. SO 
ines ofner (compe tata On vn cane lesser Calle aio 
OLet es hOmerl Leaty ace COVE TSelatuel celica te dane 


GMose st. sect One So (Oly Li eaiC A SC OLLC Ginn a 0h al emus cgus 
enuemomopOlaes (as .detanedwinwthe int Capase fac on 
Secon mOte Ce ACL.) eWikon tOemma tic. (Oe May Olkeda aac 
COMmtiewdet ra ment: Om avainstm thes MiUermcct.Oiwi me 
PUDie Cems C) CeO Ode Cla oe en Cid lleva se Ciicie 

any abusc.<!DY.one OF, more Undertakangs” sot a 
dominant. position within, the, Common, Market (or a 
Supsitaimeranivpart sot 1 t !'shal le Dewpro li bay cd cas 
incompatible with the. common market! af it may 
affect trade between Member States. As examples 
Gt esuciepOsstb Le -aDUS com Gile iieicl es Dam. PC lel a 
TI7eS TOUT, CAaLecoOrios:. w.abuses which «mpose 
Unrate ces, OF Obl em COT. CL Oils) Ot eal ides, 
abusess which Jani teproduct on amare ts .0% shechn 1 — 
eal, development, to the prejudice, of consumers 

(or users in the. PEG Gon tex Ty usca balse caw el 


ee 


apply dissimilar conditions to equivalent 
transactions, thereby placing trading partners 
at a competitive disadvantage; and abuses which 
attach unrelated supplementary obligations 

GO. tracing acomtracts <1 .tewidd (ibe Named .raom 
thas outlines that Agu uelie 58 Gi Covers.) CO tiga 
standpoint of unilateral action, manyaorethe 
erfects. which Article Soecovers, 1 Ole thems tag 
Pointe Oe, United. ac taon, 


Implementation 


Wrateire Leae8 7 “Oita the. Treaity= tsa oe Suelo Uae 
pose the implementation of Articles, 85 ands so, 
lt: requires: that. thes Counci ie omethes kr Gy ac cms 
on a proposal- from iehe Commas sone et wiahes Eee 
and atten consulting thes Assemb]yeot the eis 
adopt appropawate.reculations oOrydirecuives 
LO CaWinewemceGt: CO wiet ic Neo Loo aoe. 860° 
SUGH eG lations and- directives arety enier da. 
Signed to accomplish five objectives 1 pare 
Culars sensure (comp Wan ce: with piri reles so 0cgaid 
B65 Dy DLOVidine tine seas Wey sown sdetaiied 
Tules for -the® 40 peweatdonmwon wma Che core esi 
Tues COnstake Ivor account Pivemiiecds= 0 lie aue 
ensumer Cliectt Vea sli perv toon sd sh Ores Ihde 
administration; . detine, Lt Mecessary, the scope 
of application of Articles (85. cand 86; £0 vanucus 
branches of the economy: detine the functor. 
OL) the. Gourt Of JUSt1 Ce and thes Commusss 1 one 
and determine the relatronshiip petween sa tonal 
laws “and: provisions aderivine. si com. tie sAnrtic les 
Of ethe Treaty rellatiie Co 1cOMmpmet tt om. 


PROVistonseob the Rome reat y 


That Relate Less Directly to Competition 


Ine Rome reat yweerouns . awit Gl) e sult ores 
above. deseonibed, Article Ol melatina  voecumpingoe 
Ind Art rehes: 92 and” 93 velating  toletate areas. 
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TiSSet wx catc est have! a) sini £3 Cant. though anda 
rect relation to competition. Together with some 
Atta Cirest volt? av tnore ‘generals tand! anditrect anterest 
theyl ane described ibrietly anita footnorve.. 


Investigations 


PECs CO apnoea te sasha te wonerappisrc a taonleaDy, 
a Member: Sita temo nion’ it secownleini tiie ves. ean daein: 
co-operation with the competent authorities of Mem- 
ber States “the Commission shall anvestiegate icases 
Disuspected Vil Olations ot Amtitc Mess oomaituees.6 
and, if it finds that there has been an infringe- 
Neti, spropose measures sto, end “ha eet sh oink oc 
Ment, Usenotsthereby- brought: to tan *end). ttle sGomimus=— 
Sion will write a reasoned decision about the 
infringement, publish the same and authorize: Memn-— 
Dieta ome SeevOr “bak CespCCcuLTecdamcasuUnesy UOmle moun, 
Che wimingenent..)) it ewill che ino ted ethiat, wtite 
characrex vot theiCommissvon asi at ha tro tab ose spr o- 
SeCcuLcomuand judge. fa "combination Joy ehuncerons tehiaet 
Was much scr ticrsed aim the 4GPAgand) Led sto gives famend— 
ment in 1952 to divide ‘the functions ‘of the Gommis- 
SLONer between a Drrector responsibille for anvesti— 
sarronesand al Restrpetave Trade Practices  Commuse ton 
Ges pOUSDbcee LOM aT COM Les) Peat st Nem COM lS Sumo 
under vthe Ireaty pantakes *also tof the functions 
OL Ussuine torders which tundern (the samendments 
proposed shy IBV eC-2 > willereposemine thie Rest ri ¢- 
tive Trade Practices Commission, 


Puplie Undertakings 


Atta Cleo 0,s4is hot part rceu kane mbe rest Rao ma 
PederatroMemuketGanddd.. wet tp rovides Behatein «thc 
case On publichundertakings jandsundertakings 
upon. Which "have “been iconferred ’spectal *privileges, 
Membepeovates eshallgnelther enacG noremaimt ain 
in force any measures contrary to the competition 
Oracnted Articles OL ethetireaty.» Undertakings 
entrusted ewitth tthe operation of Serurces tor 
fenerabeecOnomic interest, Of Delngerevenue pro— 
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ducing monopolies, are Subject to; Chea icomper tino 
Amticlesinsotar as such! app lucat rons gest 
GUSt ric Gl tite, pemPoriaic oj. t00)) UC eaap ante ware 
tasks. assigned: to them. ~ The developments Omee ace 
MUST NOt De, atrected “tor Succi: an sete Cas woe 
be contrary. to the interests: of themeonnmunmede 
For ensuring the enforcement of \the Artrclew tie 
Commission may address appropriave tdi techies or 
de@cis lows bos Membea > tates: 


SOM ge 
ie fhOORNOTES 


4a ef OeSyanpls chtta ny theatermsyotpirtacles 
83 and 86 and other related Articles that 
the hasic rules of competition contained in 
these Articles apply, except as otherwise 
expres sly nprovided a -tomadl as ectorsmon ane 
economy of the EEC including» the service sectors 
but excluding the coal and steel sectors which 
ane, governed by theirs own rules! contained in 
thepireatycotsParisgwhiehy is? thes iconstatution 
of the European Coal and Steel Community (ECSC). 


In the Walrave case, of tangential relevance, 
the Courtsot Justicethad to considereywhether 
bueyc tetracaine: as taispomt Por ay. busHineser 

mie GountSsandtthatithempraccuce sOruspores 
was subject to Community Law (in this case 
Che sprmovisrons relating  tokdiscriminagi on 
based on nati onalaity,) son ly insoraw assert 
constitutes an economic activity within the 
laimiitse of rArtic lei2ur(seetpacen2)s ot themireaty. 
and whisqUsMarquestiromAéronmamniationaliecourt 
to decide-anvieachespeci ites cas ex 


Qiakravesve. TWnioneCyicla's tem intic ram tomaler, 


GaserNow 56/744 Decemb erak2y 21974). 

Reports? of iGases before, themtourty pe Vele 
1974-8, page 405; CCH Common Market 
Reponter,g VOl-w2i, pagel /359); paragraph 8290.) 


SA BilleC=2.: “An Actutomanend thes Combames 
lnwesita gation Ace andaithew Bank Acttmand 


towimepealwan Actrito amendvans Actaitiomamend 
the Combines Investigation Act and the 


Griminaly Codés.: The §Badil *hasebeens passed 
by Parliament and received Royal assent 

ona Decenbers 5s) GLO7Seeo it Visio Me oneninto 
force, except as regards the extension of 
the tcombines Section (52 toe sexnvaces 
OnmJanuary 1 ' 1976 fandHMas ine gardsiesien. 
exccemsron OpmsSeCrLoOnmesi2. aonmwuUly @1.0 19/76, 
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Theo Rome: Treaty (Article 779) sdasicm- 
guishes Regulations, directives, decisions, 
and recommendations, whether issued by the 
Cotncil or thes Gommission. -Atweruka cron 

iss or general applicatiom and? binding 
throughout the Community; a dimes 

is bindine in  cespect of the result teense 
achieved, upon each Member State, but the 
manner of enforcement 1s Tori the narronal 
sOthOrit1ess) oa decision, 1S -banldaiied Ones 
tipon those’ toy whom it rs* directed, white 

a recommendation (and of course an opinion) 
foe thous picts etre Ct. 


Articles of the Romer Treaty that  welate 


less Gwe CH ly to competition 
Dumping 


Artacle 91 relates to dumping weehin 
thes Gommnon Market and not to dumping rere — 
from, “or thereintor by an. outsider Stace. 
the latter practice being taken care of 
elsewhere ane the reat yO parta cular ia: 

ALE Teles iileand 113.) The Artie len par oneiden 
thats during the transi pvonal perm od mum til 
SL December 1969) the Commi ssionr ac tine 
upon the complaint of a Member State or 
any OtCier interested’ party, sande fandiue 
that dumping was being practised, should 
address a recommendation to the person 
responsible for the purpose of ending the 
prectice, “if the practi ce. nevemthedec. 
eontinued the Commission’ wast tol euthoriw ¢ 
the injured Member State to take protec- 
tive measures. From the entering into 
Loree ol Uche” Treatruis amua rye ea siea 
products which originate of are ano free 
circulation in, one Member State and 
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have been exported to another Member 
State: are to have free re-accesis into ‘the 
first-mentioned Member State. It was 
apparent lyesas sumed thath. irom fehvelsend fot 
the “transitional period, dumping from 
one Member State into another would be 
impractical and ineffective because, 
Piven tohe! removals wor tornade) bar mie mses vthe 
dumped goods, if the price differential 
Wilts) SURO Natt Canta woudals Dito ws (balck Oo atalve 
ene Vota te. On sO Tee dans 


ood e aslbdas 


Artucle “O2edeals wa theMemberisot ate 
Supsidization.), The, wemnieral wile) is. hat 
any such subsidy which may distort. com- 
Detiteon Dy eavourino panticu late tinier palin s 
Ore he. product. on? Ot Aya talc anne 0 Odio mea lee 
sofar as the subsidy atfects trade between 
Membon" ta Ces)! 4 Sein c Ompevoalbutes Ww isthe, tire 
Common Market. Three categories of aids 
are recognized as being compatible: aids 
Omg faeus oO Cita imech an actie 1a icrra nitieds tow pidaaeisd ua 
COmsSimieis: we COW) dd sicr ma neaitason, fa saucloreehc 
ortoins ‘of the: poodssv’undemnaet woataons 
for Manages! bys way tom) naturadeidsisiasiie ws 
anid stives Viukestiirand:'ai dso teoranted: Tareas, ion 
Western Germany affected by its post-war 
daimatsaion).@ For others icaitie? oaire’s stots fanids 
Maye Dericonsmdenediicompar ibliex se tamds Go 
Counte sac te ian) abnormadlyealow sstemdand fon 
living or serLouss unemployment am saint ce 
sare ae ouons. indy to, promote santconmnion 
Bumopean woyonectwor, iio Memedy saiser10us 
economucida stunbanceian ay Membeo Static: 
aaids top idiev-ellio py Partiiciuia hete Conmomicy Interests 
Da particular: economic Mreasia tothadverse ly 
A tate Cicer ita dies (onda tions Honan sorstie nit 
Con tramys ator chives pubis cpm mitemestee se tonicgmot her 
amide specified) by shies Goumenis acting onsia 
proposal from the Commission. 
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Under Article 93, the Commission is 
to keep all aids referred to in Article 
92 under review and direct the Member State 
to po Lush or alter am aid: Ghat, ais. moyehon ger 
compatible with the Common Market or is 
being abused. If such Member State! does not 
comply, the Commission may refer the matter 
GO) the Court: of slus tice. | iihier Goun ciianay. 
hawever.s Sanction an aid,) othenwisepagn lbp 
ited, because of exceptional circumstances. 


Wax sa 1S Cr milhac Lon 


Articles, 95 /t0.99 of "Che heat vara ue 
for the: purpose, of avouding discraiminatiom, 
Cand, at May be sadid,.f indarect Lyimenoving 
TestLrictions, Upon COMpPetuclon). by ae Member 
sta tvetka cairns tranot her Member ist ace.s Dyan, 
Of saxation, it. bieins) Che: pumpoese sno amine 
eventuadly ata sangle Wanect: tax sysiven 
fos the Community. slhe fivst ging unc onwor 
artiele 95 Ls directed) general] ya against 
GUS crimination. in taxation awpons Mmoductics O71 
Member States. The second anjunction “of 
Apracile 85.45) of partacularicimn teresctanineie 
light Of; Mecent« moditicat rons, an, Ontaaso 
(soon removed) of the sales taxes in respect 
Of motor vehveles:) i"i.n0 noyMempenr-S tate sha il 
impose on the products of other Member States 
any dLernal.wtaxation! of such, a nraihumeriacsto 
aeEOrG andivect= protection: tomothsrt produces un 


Hacnonitzation OL Natiuondlo awe 


Articles./1.00. #0 “i2ere bate somehe 
harmonization of the laws of Member States, 
2s 4. prelude to) Und fication: of “sucht laws. 
in a Wide area of topics. .While the purpose 
is much wider than economic, involving social 
and other factors, the approximation first 
and unification later of such laws have also 
important implications for Comp etitvonw eng, 
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fawstirelatingeloythe scampositionsotegoods 
and standards of equipment. 


Common commercial and economic policy 


Artuchbes 10Sr teow owrelatemco smeasures 
directed toward the development of common 
economic and commercial policy and related 
matcrens.) Silere, againeitirsywenmidentmthatencas 
sures) tio. whachs thewArticles) melateymayeheve 
DIpoOTtantlamplication’s: for Competit 1onnmie. ee. 
measures relating to’ rates,oLt exehance-. 


Social improvements 


ner cave Vese lily toe loo ares durectogepe onc 
achieving mobility of labour, improvement of 
ivan “and workins. conditions, vocational 
Cra inueoursocladl Security. andeithe= Eire pe an 
SOca alaet und. 


Remaining Articles 


European, Investment Bank 
Associated Countries 


Aset aces. li? 0. st OR S060 me Late (COsst no ein ewe 
Investment Bank whose purposes include aid to 
less developed regions, the modernising or 
convertane, of, enterprases, and. the creation, of 
newoacirvit tes: “ands to. tieiassSO.Ci1 a fon meee) 
the sCommuniit yoe Of Overseas UCOUnt Tile ssanoe re 1 — 
TAsGOVLeES. d00ki1g19 0) it hiegas eC OTL0 Ml Cesdilcens Oc dae 
development, ties with the Community and fi- 
Man Ca -adavas Sis bancer 


Insite tol tit0nS 
Pananci a1. mattexss 


Agta de Se 4 5e/0 tOs.2.008 of Cli teat One 
imet ltoutions. ofsithe Communi tyeand. theaxy functions 
Ale Onis Livan Cale sp TO Gi.On Si 


SIGs 


NEEL CTE Th province Steamer ieehs eth ae 
where a aguestion ofainvcernpre cat toneotathec 
Treapy Of Pays, OF (OL Che ValiaLey. Of mi) wen. 
pretation, oO. (certain ActUsS-andsmcascures 
deni vie fyvomn the” Ireaty, is avsed in. a 
hav ronalecourt,; \thatteount may CreduestAa, rita 
Prom wie Vourti(OfWJUserocew andy awherenUlo@atles evot 
arases in Such a.court, Lromewirchet he. ours ano 
appeam under tie natronalviaw, “than “sucheeourt 
is-DoUndeto Make Such fa iveterence. 


Miscellaneous 
The remaining Articlhesmeeleetom2 47s 


belace To mMiscellancous matters includine. exec 
pelatrons:< 
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IV. INSTITUTIONS OF THE COMMUNITY 


Hawinegde scribed st hess ywtac fes@reia time 
torcompetition, it willbe -convemient,’ before 
dealing with the measures by which they are 
implemented vat ousketch}the wins theuterons 1 hat 
ori pinate .and senforce such measures. These 
institutions and their .operation wiblsappear 
somewhat complicated but in practice they appear 
to ~be working out .effectively; "they ave 7princei- 
pally<thesAssenmblhysethes Council the Gonn uss one 
thesCoupt of Jus tdceyand'! the aE conombegand tSoc ial 
Commitee.) Theregare additionalsespec raked 
bodweseeeO0Lecourse-ealhypot the Euncti0ons wand 
powers of these bodies are derived only from 
the sterns of -_ the sireaty \of Rome. 


ihe Ass cublkywr hiheg vs sembly Cons Ses go 
delegates who are nominated by the Parliaments 
of the Member States from among the members of 
such Parliaments.) +The Treaty envisages! that 
eventuallystheymembeys ,of -the Assenbiy sawilsl abe 
elected by direct juniversal suffrage) eine 
functions of the Assembly are to advise and 
CONGHO ber tEb May» .f0r° ¢xamp het hor Ge eth ema tsso7 
lu. 6a.0n ,of. the Commission. 


tive Councih, plhes€ounen! consists .ot) rep nen 
sentatives of the Member .St.ates, cach such State 
delegating one representative who is a member 
Of she woovVernment -ofasuchotat elon .atwbeds | gulec 
permanent head (Deputy Minister) of a department 
Otesiche yo Ve Lnmen tae, Eacheine pres en tatiy Gas 
Supposedetoract¥in accordance with#@the ™anseruc] 
C#OnS HORNS 45 tea be yer ALD ine ® he de par Gam ano mene Cr 
ins tGuebions, the validity .of 4the.Goun cpap ro- 
ceedings ane notithereby invalidated... ihe 
PUnC100S, 0b thenGouncilLe are. £0.605U.1.6 Sb d tee ie 
Seconomicspolicies -ofethesMember States are co] 
Otainateda CArticleei44) si clttmayrrequeserrinc 
Commission to undertake studies and to submit 
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proposals based thereon for the achievement of 
Community objectives. Such proposals, when 
accepted, are embodied in Regulations Om cine 
Council which, for present purposes, confer 
powers upon the Commission. 


The Commission. The Commission comprises 
thirteen members chosen on grounds of general 
competence and independence by agreement among 
Member States from among the nationals of such 
States (Artacte 158) 5 %lts *funct lorsehave Vai moacy 
been mentioned previously. Members of the 
Commission must act completely independently in 
the general interest of the Community (Article 
157 )5 ~othertask of the Commission Ts tovensmge 
that the provisions of the Treaty and the measures 
distigated by its institutions "are vcarried tout; 
to formulate recommendations and give opinions; 
to, itself; take decisions “and participate tn the 
shaping “of measures ‘taken by “the *Couned1 “and 4ehe 
Assembly; "and to exercise such powers ‘as May sbe 
conferred upon it by the Councils~ The Gommission 
155ues Regulations in imp¥Fenentation of “the 
Regulatrons wsSsuced by the Council; and it aiiso 
issues “decisions in particular “cases, sand “Nouwees 
and Guides of a general and informal nature as 
aids in the interpretation, by the business conm- 
Mintty, Of 1ts Regulations. For breaches: of ete 
iveawy, partrculbarly -Artveles 35 -ands6 2 1t amay, 
impose fines. “The Commission “also; in specrbre 
cases, gives opinions and makes recommendations 
for the elimination of provisions in agreements 
etc. which might have the effect of bringing such 
agreements within the ban of the Treaty: 


The Commission is strictly a Community 
institution, owing allegiance not to the States 
whence its members come, but to the Community 
itself. It enforces the substantive provisions 
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of theapetneaty., gand3theijinron desis lation 
enaceedhthereundens:) in the .eventiot agimeaty 

va Dation litmactseupon).1 ts Lownamotiontoreupon 
conplaant, by asMenber State or sfromtasprivate 
Firmgorgindividuadhen Forswithesenforcementdot 
Articles 85 and 86 there has been established 
Within the Commission a "Directorate-General 

for Competition" and, within the Directorate- 
General; a:."Directorate for Restrictive Agreements 
and Monopolies", Since the background of members 
CAgche. Commission ois: jof interest sinwconnectuion 
Withoche pr eiinetions..some informatnon las oto sehe 
backgrounds. +isids et cout fined footnote. 


Gough.o badustice salhesCourt .of Justice 
eonsctstumoteanane- judcves , awhich number.may be 
ices cds tnes.GOUNCLIL A GArt LC les 165 ji Lc 
isassist ed4by, four advocates=-yeneral 
(Amer ke L6o):. sake shuncttonnof the Gounteus (to 
Cheunesthenobservance ofplaw inesthe i1ncerpreta — 
PLomMadndisapplacaviron sot wohe ghrneaty (Article loAyr 
The judges and advocates-general are appointed 
by mutual agreement among the governments of 
Memben Statesnand must be ¢chosen  tromapersons 
whose independence can be-guaranteed and iwho 
fulfills the conditions required for the exenerse 
Of etme Nniohest, judicialhiwtunctions, 17 their ines -— 
Deetiive: COUNLEP ies aoruwhogane slecgaldexpents 704 
universally recognized.and outstanding ability 
bAm tae 12, 4.1:6'7,),.. 


TheiGouge.0% JUS t1 ce apenlorms (a mumber 20.1 
Euneeronsen Leathe Gommiss.0n tconsi ders -thatna 
Member eState thasstailed«to fulfill ansgobligati on 
UVidgetathealteahy .ith MayValsSuesasreasOued .Op tno 
and, in the event of the State not complying 
Ehetewuohnetie GONM1SS.OneMay abe Ler eohe slat Gels 
Lo eehecGourtese( Article 169) o7 AaMenDelwotate tia 
considers tthat another Member state shas vitdailed 
POmuliii lea PrhreaLy, Obl Loation way ee te td 
complaint to the Commission which thereupon de- 
lowers a Veasoned -opinions,(AgULC lem LOU) mag aee 
the Court vot Justice .Linds: tha toGneto aia omic an 


ee 


such a failure, the offending State must take 

the measures required to implement the judgment 

of the Court (Article 171). The legalitygotsacts 
of the Council or the Commission may be challenged 
before the Court by a Member State, the Council 

or the Commission on grounds of lack of jurisdic- 
tions Vielarronrot basic proceduratenuless infringe- 
ment -of tle —Ireaty or misuse .of powers. 2PAnpuivate 
person may, upon-like grounds; appeal touthe 

Court against’ a decision ‘of (‘the CommissvomedProceted 
to or “divectihy tatfecting him. (Aruuc legis eee rie 
Court, if 16 Considers the scomplaineswebletounded. 
may annul the measure complained about (Article 
174). .A national court withan va (Membereoeate 
refers; to the Count’ of Justice, “duestionstaresing 
before such court as ‘to the anterpretati on oterne 
Treaty and ‘reculations* made thencunden’. 


Reononmee .and Sociakh ‘Gomnmitves -sihis, tsar 
advisory body to the Councrl “and ‘the Gommiussnen, 


Before describing the enforcément procedures 
Of the (conpetitron policy. thes funcerons 207 sete 
Assembly, “the Gouncils tthe .Gonnission 2 the *Goure 
and the Committee may be briefly summarized as 
followed. 


The Assenbilys (rrequently retierred Mito, sao mune 
"European Parliament") is advisory and exercises 
ultimate scontrodl of whe, ‘Gommissi.0n 2p) bts aso 
the body to originate schanges in, the Treatyw. 9 The 
Council is the executive agency which makes Regu- 
lations’ for thé implementation: of the provisions of 
the Treaty and for the purpose of delegating 
functions to the Commission. The Commission is the 
administrative body that enforces the provisions 
of the Treaty and Regulations made thereunder; it 
makes Regulations of its own within the powers 
conferred upon 2b by “the “Councat/ voealisoemssiues 
guides and recommendations of genéral or specific 
application; “and it “also rules upon the 
legality of agreements and practices and 
enforces its decisions by monetary penalties 
and positive directives. The Court of Justice 


ode 


Sits gnerewneweot. the ects fand=measunessoftuthe 
Council and the Commission, when challenged 
Delores t.terihne Economies andySocial Commi tuce 
advisese the¥Counciland thésGonmissron. 


NOi=COT inact tal Livab iasty Sok PCommuniey 
Institutions 


aAnw@int eres tamncopreatureeo ftithe hE G@rus the 
provas Fonl LOrenon=contractualeirabilVit yeoLeeits 
tistucitions. Article e225 sof the Romie Treaty 
DrOvIdes Chatyche scompractuale lab iit fet hic 
Community "shall be governed by the fnational] 
laweap ply miree oo" the Meont ra Cari nedues tl monwe epi 
thavgeinethestcase, of Non “contractual Siiabsliays 
"Che sConmunity eshall in~accordancerwith= the 
Feneradeprincvples common totthe laws (drotesy 
of Member States, make good any damage caused 
DY alas Masititutaons Or by ats servants ine the 
peLrtommancanor suheimidutives! gael Lluis taati vest 
Bieta tie wal vob tiet yeorrts Mthe> Gonpacnivew Con timren. 
Ga emir anit mcasier Bhe Con pen vemsu ed suine 
Gouncilferdanaces “allegedly causedeb y= tire 
Counce Lie pub irs hance ncor re Gt inrormaty Oheere la 
LEToOrGomexpontiesubven tious. 


The sGompaenvevicarried -onaser aie xp or tains 
bus@ness. eo PATErare ts 5 lijifaj} mot @tihe= A cle anniemed 
tomphetiveaty soLeNeces sion fot PUNE Nee almen amd 
and Denmark provided for compensatory amounts 
tolibe *paid iby an exporting Member state tor com- 
pensate tor-differences in price Tevelis' between 
the new Member States and the Community as ori- 
cingviveveconsti1tuted. — ALrtrel & 55) (6) =p rovaded 
that the compensatory amount so granted might 
Not wxceed® the to ta leanount levicod™@biy tie 
craneineweotate On importations ©£rom “Chind #equn- 
trices, Wath power im the Council, on a, propesall 
trom? the Commiussi10n,. co Wderogate “tromé*iihas 
Lint a taiten:, 
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The Council, by Resolution, agreed on a 
draft Regulation, to be adopted upon entry into 
force of the Treaty of Accession, which draft 
Regulation provided for a compensatory payment of 
$42.33 per metric ton of the grain in question. 
Neither draft Regulation nor the Resolution made 
mMiviretenence to Article 55i(6) 29) Bye reaconmon 
an Unantacupated increase: in world: prices; 
Article 55(6) became operative and the compensa- 
tion payment was substantially reduced. In the 
interim between the publication of the Resolution 
andj jdvratt Regulation ;-ands the jdetini tive: Reguta— 
tion, (however, the Compagnieshad enteredvinete 
Latecmcort racts,: for thevexpont of theus: atieeo 
Enedand, based. upon anticipated GecelperoEtiic 
higher «compensatovy payment, andwhence thegsuse 
ggainst the Gouncil for heavy non-contractual 
damages. 


The »Court of Justice “commentied that ethe 
council; having acted with the object tot sireormine 
and guiding commercial operators, should have 
PxPGeesed 25 Caveat as@to Artiches 55.06) switen 
publishing. the Resolution andgdnatt Recularron, 
re Gourt nevertheless farted sto find) axvchaineot 
Catisation between the behaviour of the Gouncal 
and ste alleged damage; ..the facts <duscliosed ithae 
the Compagnie, as a prudent exporter, not only 
Ought to have known, from collateral circumstan- 
Ces, at the times it entered into the Contracts. 
of the possibility of a downward revision of the 
compensation, in accordance with Article 55(6), 
but, as evidenced by its correspondence, did in 
fact, perceive such a possibility s» Whe tact 
was therefore dismissed, but, in view of the 
remissness of the Council, referred to above, 
each party was ordered to bear its own costs. 
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IV. FOOTNOTES 


A ReEUGCLUUeEWS Jd USDAL Ch oC or i heuds imieet lc 
Press during the current month, (December 
Lovo) bS CO.the sseneraluvetiectathataiehe 
mcoming President. of the. Community, 
Prime Minister: Gaston. lio tnwOamsluUx ombouU nor. 
Dad ist eS a4 De ead nO mice dr Val cues 

that the only positive achievement. of 
Ciegee@aduninc W975 ww acy tl ase como e 
COltapsedeebutethat Shem aduediles Our odacdenta ic t 
LNewdLLect elect lonss COMtie sEUaopean 

Pa Givanenwacu. Dp LannedwiiOd pa york Stes hOolUied 
bewused fo mobilize; Buropeans, sorgithe 

ied CieeO at. . fylLa O Peas 


Background Information on Commission 
Members. 


AouOt the -date.~ot pubLicat2.0n.0 bxaawiae 
LectOny«Ot athe .COmmissiLoOn, Of ythesbusopean 
CommuniLeires (in septenbers, Looe tliemGen— 
Messi 0n.comprised.appresi.dent ; aii Memyuc e— 


OVeESLAents «and ySévVenmnotheramembersi., 


The President. .kerameous oh aise nae t 0 lie, 


Was bOrm In. COLTSTca’ in 1925.) ) He sop teamed 
a law degree in Indo-China where he was 
first educated andiin 1948 graduated »from 
thesFrench Schooliwior NatvonaleAdienmst ra 
CLONse belOLeshisS, <appDOmneMen tat Ont hoGom-. 
mission he had wide experlLence An «aVanLous 
phases of government, economic and poli- 
tical. Immediately prior .to appouniement 
he was Minister of <lndustuivail and ~S.caen - 
tific Development and benone thats Manis ver 
Of hic On,0M 1 C, At Da erSenan cde eis aCers Bidet West er 
of Bducataon, and, Minds ter .0ds Supply sand 
Housing,,. sin reverse, order ,of mention . 
pbrns tap porn ted 1h07 5) 


ice es 


Vice-President Wilhelm Haferkamp 


i= 4 German who was born in (1925. —he 
studied economics and sociology at the 
University of COLoene, Deld socrolvosy 
and economics related positions with the 
German Trade Union Federation and with 
a German State government and was a 
member of the board of the Volkswagen 
Founderton. ‘Om tie GONnissiOn nis cee 
Ssponsapllithes have related CO Ciei ey. 
economic, Linanetal and Statice leds 
“ateerse “(Pirst =apporirted - 1967) 


VWiee-Presidentrcar lo sJeatrdscera 
Mugnozza is an Italian who was born 
a elOZ0S aby ecucarron  Wevis™ a lrawyc., 
and was aM Member "or “the -ltalian “Parl ae 
mént and held “varzouS parliamentary and 
POlStrcCal offices: =AseaeMember on thc 
Buvopedn Parliament siete Sakd.C lye son 
Varrous CONnMUC Cees TOpacin ge. GO pO Ouemt 1 dep 
2ttarrs, a2erreulture, social “ariraris oid 
neabuby cnerey and relations witty on 
Member States. Wms responsi bibitires on 
the Commession relate Chrerly to environ 
mental ‘and transport policies, consumer 
Inter eses “did publie imrormat Ton, .~ trans 
ap pom fed Loy) 


VICE =PEroSicent Urs atrnuek <lou 
iil hery “vs San brisiimany who was born i 
pogo. We *graduated “a1. Medtciime and 
surgery from University College Dublin 
dnd “served ai "fhe pub lie *sery ree as a 
Medical Of freer Fand™ later tas -Monister (on 
Education. Minister for Industry, and 
Commerce, Minister for Labor: and Minister 
fom External Aftairs ss “He played a "Leduaime 
YOle in -bve entry of Pre lanrd nto the eros 
His chier wesponsvorii ty on ‘the Commissvan 


relates o "Socal policy.” (Fiaist*anpornted 
Pe) 
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Vice-President Henri Simonet was 
bomen cusses: inwlosd a He, tookedoctor - 
atesein! lawaeeconomics#and?-tinancesand 
Was Professor of economic. pola cyan daipub— 
Lie yhinance@ate the PreemUnivers utyirot 
Br ussiclisen otle) helid> vain Ouse conomi Cicero 
lated government posts and served as a 
Chitty Mayorviand? Ministersiotihconomiic! Athairs. 
He has published studies on economic, 
Paonia wand 2p Od tical scO pd Com smhtSaee ines 
responsibiditzes ons the Commission) ne late 
towenergy policies, nuchear safeouardsy 
hernonmuzation of taxes andlinsurance anid 
banking.) (First. appointed 19735) 


Vice-President sir Christopher Soames 


Wasa Dorn ine the Us Kk. ein) 1920. odiowamne <a. 
military and diplomatic career he entered 
Pavement waned. Various pa ritamenitaiy, 
POSsts gand ashaMManis ter ote vcr cml tures 
Piusheries “and Food was promimenteinesche 
earlier negotiations for British member- 
Sin iimet tev ik Cae Baers tera pp Ommite dnl. .765") 


Commissvoner Albertyborsche titer was 
DOU nie Deka Chipsinh: LOR mei has: sa cade misc 
Dacke nouns SAT tS. . SHemihe ide yard ose dap = 
Pomatic ands others postseunders thes Luxenbouie 
government in several instances related to 
tiemsusopean Gomnmuni ties ay lcawasma tt one 
tameiidceputye i onther Mani ster Jott Pores tiares 
in negotiations with States applying for 
Community Membership. His chief responsibili- 
fa ese ine Uhes Commi ssionewieha te toe Gompeta t10n 
Policy ,.personneltandsadminist rations Parse 
appointed 1970) 


Commissioner Altiero SD Lives La. was 


born, wane Romensn’ 9 0729 bis raicademicybaick— 
ground) a@sellaw andiihe?s worked: fore Matye years 
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in movements directed toward European 
federation. He was one-time visiting 
Professor at the Bologna Centre of the 

John Hopkins University School for 

Advanced: International Studies, and 

Director of the ‘nstatures of) Ingermaciondal 
Aftaars,. 0 His tehtvetemes ponsep ikea css on 

the Commission relate to industrial and 
technologicalomolicyiie (Farstlappormmcent 97 0) 


Commissioner Ve truss0Ssepiis 


Lardinois) Was? born iain Moorbeek finri92 43 
His ‘academic: back ground aS a@orvcuditurarl 
engineering. He held various agriculture 
related Dutch governmental posts and also 
servedwas* Minister’ of Agriculture vand 
Fisheries. He was at one time a Member 
of the European Parliament. “His “chiedt 
responsibilaty)on the: Commission’ relates 
FoMconnon Werte hbturalipoe lvcy. CPirse 
appoint ed 79'73) 


Commissioner Claude Cheysson was 


born in 1920. “His “academic ibackeround 
derives from the Ecole Polytechnique and 
the Ecole Nationale: d’Administration, eile 
Served In’ Varaousmitechnicale adviusotyenoct >. 
domestic and foreign, was one-time chef de 
Cabinet to Premier Mendés-France and in 
1962 became general manager of the Sahara 
Organization for the technical development 
of thes Saharajse part citar yedsy regards 
petroleum and later served as president 

of the State-owned Entreprise miniére et 
chimique. “(First appointed: 1975 ) 


Commissioner George Thomson was 


born? inthe Ui. Kea ie 9 2 PS Beta ly wenn 
career was journalism and editorial. 

He Was) atwvarilous times Ministerct 

ptate in the “Foreren Office, ‘Chancellor 

of the Duchy of Lancaster with responsibil- 


10. 
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OE AHOG ipOlat icalysaf farses an hurope ane 
secretary of State for Commonwealth 
Amiainsiy yy iand, hie” Ned fiheclahorreaGove rn= 
Meme SvelooGe/aie Po tirat von: thom shri ah 
Gmit CVs ALG OrsUilctG a) Hots: Gohised: Mle Sots 1a 
bait y: ton. the “Gommassion: isiktom vegcitonaL 
POU Cyl Asis eral pou nt eds we0l 7,5) 


Commissioner Finn Olav Gundelach 
WaSjaD O.ons in Went le iin 719759." a les sad? sve lid 
Vac OuSs: post sere lVated to uNA RO set he: OECD 
andiiparticularly othe GATTI... whewhead ed 
Ghe; Danish Mission for ithe; access on: sco 
the shuropean? Communities of Denmark, 
Hisicholeteresponsmptlit ies lon cuhe: Gommis— 
Shon relate to the anternal marvicem cand 
PiLCrsctls DOMSeinwon: » (ruier.S te a DOM Mt ccd um lom eon 


CommassiTonen: Guido cBrunne rt was, born 
ine Madxraidi arnt 1950 oe dHastiacademiuchiba ck er ound 
is law and economics with law degrees from 
Madzradiand Munich agile: served inivartous 
German government posts relating among 
othe thines, bo, screnti ic cand itechinoloegr 
cal relations and foreign affairs and 
represented Germany in various interna- 
pio malom eo Omit talons). wa tS. Cesipon Sa. Dist es 
on the Commission relate chiefly to education, 
research SClence: tnd: siiatisti Csi) M(Ghanes © 
AiO baie d6 07 4) 


Compagnie Gontiunenttalke, Frances. eOunc ie 10g 
the European Communities, Case No. 169/73, 


Pebruary.4..1975:. CCH Common. Market Reponter. 
Voller2ia CourtDecisionsy. pace 7472504 Dama erapl 
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V. ENFORCEMENT OF COMPETITION POLICY 


The procedure for the implementation of 
Articles 85 and 86 is contained in Regulations 
enacted pursuant.to Article 87. ina sense these 
Regulations are substantive because in certain 
instances they define classes of agreements and 
practices to (whieh Articles 85 and 86 will be 
taken not to apply. Whigde this may be Tookcuspon 
as interpretative only, and therefore procedural, 
it Musto so me. admitrved oO havewcons dem apee 
substantive effect. Generally speaking, the 
Council makes Regulations conrerring powers. upon 
the Commission and the Commission in turn makes 
Regulations for the implementation of such powers. 
The principal Regulations relating to competition 
policy wall now be reviewed Drietly. in cheonolos 
SLeal Order. 


Principad Revulatuons Relatiug, to. Gompeta uc 


Poe, 


Pounecr) Regulate ton UNO. liu cmebecinge ancien 

13,. 1962. This Reculation provides that the 
SGTECientsSy Cecistons sala CONCCT Vetnmp og Gul Gus 
Lererred, tO, 10 APtvele, o5 (iirs © (par aot ienme cd 
the [reaty 2nd ay. apse Of (2 Combat dda cc 
POSIEL0OnN Within the meanine or Article 386, snail. 
be pronibited., no prior décision to this ecerce® 
being required. At the request of the businesses 
cOnGEeried; -the Conmissi on may,--on- the -basws—of 
tie: PVPOnRMa ton TMi 6 caked ial ieelech Dae eta intee 
grant a negative clearance and may’ revoke the 
Sane, “ACting upon a@ Tequest or ex O17 1C1LOs, phe 
Commission may find an infringement of Article 85 
or Article 86, and direct -the enterprises con- 
cerned tO end? such) initringvement. In the alcarna] 
tive -1t Way address. ito the CNtErPrises concerned. 


recommendations aesiened to-put an .cendattoerne 
infringement, 


= 3.04 


Notification is required of any agreement 
hed Gnave chet Oltim? Wn tirc Ve 6.5 ACT iarstl cour dine ap hase 
which an exemption is to be sought under Article 
85 (third paragraph). The notification require- 
ment is not applicable to agreements, etc. (i) 
where) enterprises! of; only One) Member, State; take 
part and the agreement etc. involves neither 
imports nor exports between Member States; (far) 
where only two enterprises take part and the sole 
effectiiot the vagreementi etc. 1srethe r iCa)e to 
Test Cuctsiierstreedom iOteiany parey ato ioe samiccicnso, 
other conditions of resale of the goods acquired 
fLromeethcwother parity, jor (bili to amposearestrannws 
On Destex enc isco indus toia Lipo ped Vaeasointse ond 
the right to acquire or use manufacturing processes 
Or industrial knowledge; or (iii) where the sole 
object of the agreement, etc. is (a) the develop- 
Mente Osy Unieonm: appli cats ony ots Gandardspandistyoes:, 
(Db) joinitereseanch:-and!) develiopment jor! (c)especsat— 
iZations. mrovaded jphier produc tse haitasaire Seliemsobyiece 
Ot UNS gsc cilalawata ony dor note repies enitt.e a nimamecuD. 
Slant alemant. ot stihieh Gommont Manke tet momesxc tase a5 
per ecentes0 faethes sy ol aive: Of %51.c hepmodncits some rep e 
Stucutable mroducts. ~.and) prowidedist hes 0 tadlesanmias 
tunnover? realized ibyi-the, participating sent ermpm ses 
does not exceed 200 million units of account. 
An exemption under Article 85 (third paragraph) 
Tsay oe dustor ialispecitace per ody and! jnawe haves sc oma 
tions) attached..7 4 t) mayicdber revoked «(de whe pesstive 
deuhaet Oo, Asiitaratvon hase changed are ewan Cleve ean (se) 
where alcondition as antringed: (657), awihte 75 easidine 
exemption is based on false information or obtained 
DY #hr aide a (OTs i 4an wher ey ithe) <e Memp tiomsshasm bigenmmans ed < 


A Consultative Committee on Cartels and 
Monopolies is consulted prior to the granting of 
anf exempt ony under tac bes 85s s( tha rd, paragraphs). 
Thes-Commils Su-0nt «sso hven ete) necessaw yaanMesitaieatime 
powers. The Commission may conduct general as well 
AS Speci ticivinguaries «oi he. Gommdssi onemay aampose 
substantial fines where false or incomplete informa- 
BPLOuGus usunpDLieds wheres.thowpartiies chave twin til inewon, 


aan 


through negligence infringed Article 85 (GEaays G 
paragraph)) or Article 86 or a Conditions olsen 
exemption, or for failing to conform with a 
direction of the Commission. The right to be 
heard is extended to all persons who demonstrate 
a sufficient interest. The confidentiality of 
secret trade information is provided for. 


Commission Regulation No. 27 Ot) Feb rut Visor One 


It was early recognized that applications and 
notitications to theCommissiom an respect son 
negative clearances and other matters could have 
important legal consequences for alli pantercipae 
ie: parties, and that while at should pesopen 

bo any party ‘to’ submit ani application Or Doterie 
Cation, on the’ other hand the: other party) apart 
ties should receive: notice inorder tolhave an 
Opportunity to he theard an prove et tonto et nea a, 
interests., The Regulation: therefore. provides 
Chatrevery enterprise? Which! Vs) 2 ipa seo yan 

HUME eMeCIL. Glow ropecut Led ine Notice Lesito oe cosmo 

ob the Treaty is entitled to’ file a request ton 

a negative clearance, .or- <a) notiincationmorf an 
FeEVSeMenrt: etc. Dive that... 1fivon ly omespanty ees, 
he must inform the other parties so that they may, 
Li they wash, exercise itheim rent: (toe bes heard, 


Commission Regulation No. 99/63. This Regulation 


relates chaietly tovthe richt of prospectaves pawwemes 
to be heard, and to due process generally, and 

to procedural matters related to these topics. Of 
some interest) isa Article 92. at provides iihag 
persons summoned may either appear in person or 

be represented by their legal or duly authorized 
representative: chosen from theia recubarictatr. 
Persons heard by the Commission may be assisted 

by attorneys or by senior teachers (professeurs) 
authorized to plead before the Court of Justice 

of the European Communities or by other qualified 
persons. The hearing is not to be public. Per- 


-A]l- 


SOrse vie eo Der ircard sSeparatery Or «im tie pre- 
Ssenceror Other persons, summoned. “inthe latter 
cages due vaccount®= 1s” to’ be taken “or the usti red 
interest of enterprises that their business se- 
Cicer pe Tot duisvu bored. 


Council Regulation No. 19/65.+14 This Regula- 
CLonrprovides -thate the Commission nay, py as Regus 
Hal OMe ewe chane™tivat Wrimirc le ob CLI Ste pander a pny) 
Poeirou applicable tooroups of agreements" 
eseentra lily =exclusive “distributorsnhip agreements 
ora which only tworenterprises take *part and 
whch” fal within either of ‘two "categories. 

Under the first category, one enterprise agrees 
LOM dolincrmecertaim prouucts to another memtenprise 
Only eLor resale in Jalfspeci fied * part” oF ether von— 
Noma rivet) OTM One cheer p rise sag noes +t Or spuliveltd oc 
Serraiay products irom the “other ‘only. “or! tive 
PUupis cy Ommire sia) COT ele -GwWO persis lc CL poe at ly 
aero pOn- Suc hlob-ligatlons and res tri Cf Lots’. 

The second category relates to agreements that 
Imposelanrtativons’ upon the acquisitiron or we 

Hi andust rial property rights. “Any Reel aervon 
made by the Commission must define the group 
OLMarresement sto iwhich “Vt happ ives “andsmust- "“Specit y 
Wheat wostrLetLons May notappearmin such an 
agreement and what clauses must appear in such an 
afGeenenc, 


Conmissionewnc sala taoneNow oF /o7 a0 has Regulation 


is in implementation of the last-mentioned 
CounciimRecuiat ion vandtais storm the spurpose tor 

Did odtelieeseire- kinds tomy <alorcements. hates tii *the 
Vieweot thesComnmissiaon, ere! elicibler tory or 
Makin DOMDemMeli Ibe for. exempt ronvundcr*Antiente 
SSro thardsparagraph i. “The Commas s hon mo Cea in 
Preliminary ine citalis that? ont th ey basis 4Or ists 
experience’ to) date, ate finds. it possible to define 
dered nse YeRoup: Of “Aigrecment swandmpra ctmoesmwha ch 
Canmben considered tastceneral lyo fut Mane the 

Sond staonSecho Mw exept Ones SEMOUTHI Ne AGE? or 5 
(Chard pardaraph) peelnvthe present Statero fit nade, 


Sine 


exclusive distributor agreements in internal trade 
generally result in a wide variety of benefits; 
Cis... JO Wane om recuse al s.: 


WHEREAS in the present state of trade 
exclusive dealing agreements relating to 
internatvonall trade plead in scemeralpetowan 
improvement in distributing because the entre- 
preneur’ is able’ to consolidate ~hus) sales @act1 = 
yities:,..Whereas he. as not obliged to Maintain 
numerous. business contacts: warth: <a ylamce number 
of dealers, and whereas the fact of maintaining 
contacts with only one deal er-makes* ie fedsurca, 
to overcome, salés-‘difiicudties. resu bors etnom 
Llineuis tic. ~lecal and vother-daritenences:: 
whereas exclusive dealing agreements facilitate 
the promotion of the sale: sot va, produce gandimake 
ite p.osis Ublier tot camry otl'ty more: Sites yee mioake ce 
ing and to. ensure continuity, of ‘suppl wes awh le 
ate the. same time. rataonal ising, distribu tion: 
wherens.9 MOBO Ver > | tive? dap DOdmtMemnc, soma tiene eats 
sive distributor or of +an) exclusive, punchase: 
who will take over, in place, of the manufactur- 
ev, sales: promotiom, <aiter-—s4 hes) Ssenv wee sand 
Garrying of Stocks. ds often the sSolemmeoans 
whereby small and medium-size undertakings can 
compete <injrthepmarkets whemteds- ate shouddepe 
left to the ‘contracting parties to~ decide 
whether and to° what. extent they consider®at 
desirable to incorporate in the agreements 
terms designed to promote sales; whereas there 
CcCansonly be an. improvement ani dastribputvonie © 
dealing is not jentrusted tosa competaton: 


WHEREAS as sa. rule such exclusd ver deadane 
agreements, also helppito piaver-consumers ar prapes 
Shane of the resul tings benetat ais eye wooueieed 
rectly .rom-the> improvement in dats. tara Ditao ree 
and theinm economic or supply position Wsetmhereby 
improved as they can obtain products manufacture¢ 
in other countries more quickly and more easily. 


Exemption, however, should depend on certain 
conditions IC Tua in 2.2 particularly, .the poss ppamaey 


SA ee 


Ota paraikike /eamport sit ¢ (UbavableLaanpontes | 
Meanseeruethisp~contexts fthepimporeatronssant omg 
Member SStatelazticeted by fanrexclusivesdistributor-— 
Shipyasrecmentsyaby spersonsenotepartyetosthe 
agneements of therarticlewinaquestion frompanotcher 
Member State.) The Regulation therefore provides 
EFOVVeXCIPE OnNeEpULESUan ty tomALhiCcle ose behead 
paragraph) -ofrthesTreaty; untilyDecember 31; 1982, 
for agreements which fall within the first category 
Mmentronedsin Regulation, 19/05. SUpLd. an besiaes 

tChesevop bucationss the only restrict ronson 
competition that may be imposed on the.exclusive 
Gustributcoreare snotutosmanukactures,0tGedistrubutes 
during the life of the agreement and for one year 
thereafter, products under agreement, not to 
CStapmsrshearbranch»~sandenot Lo pmaintarngasdiSs tra 
bution warehouse outside the agreement territory. 
Also permitted, however s sonsthe.partgot the 
exclustvepdistributorg «1s, thegobligatuonscompurncnase 
conpleteslinesyot products4oreminimumsquantweres- 
thesobidgationdtoy,sell~thesproductssundex thestrade 
marks or ipackaging prescribed by the manufacturer ; 
Orethenobiacationgto undertaken certainesates 
promotion measures. ;The exemption, doesenotsapply 
where the manufacturers of competing products grant 
egenwouhersexclusivetdistnibutorshmpss .onewhere 
ChetCoOnenacuingewpartClLesmmake si tadreticudkte tor 
iudebenenyandsconsumers \CORODTalnathesprLoduet ain 
questuonstromeother dealers ines thesGommonsMarkees 
An exemption may be withdrawn for various causes 
IneludinontackfOEMCOMpPetrEel Ons £romeothereprod= 
ucts#andeunneasonably ohigh tpricess 


Gounes bekeculatroneNose2S2h/ Alege eihisgkecu hation 
ema lsoshconcernedwiathethegapplecation Of PAGtreKe 
Some thindenaracnaph) (Loe sroups /ofagereenenesteres 
The Preamble recites that the creation of a con- 
wontnarket nequimessthatyentenprisesfadapuaroi the 
CondwenonsrTotethisilargervinanket, Aethatwangapproe 
priate means of adapting is through co-operation 
between enterprises; and that it is appro- 
preateRtatcnable tihesConmussronitordectane, 


a= 


by means of a Regulation, that ATGicle sos 
(Liesl pareacraphye is nos applicable to groups 
of agreements etc. relating to such things as 
(1) statidatds land sty pess (2) *tesearen. and 
development and (3) specialization. 


Artwele-14.of tthe Regulatronevprovides 
that the Gommission may, by Regulation, \ceeldve 
thateArerecle 8S A first “paracraphyw1S"n0tedpp ite 
able to°groups> ot agreements etc. having the 
above-mentioned purposes. The Regulation of 
the Commission must be specific "andemust#ser 
Out Ehe i rest ructions or’ clauses thatemay=or 
nay not’be ancludec™»in’ the agreemenes> eve. 
Article’ 6 “provides thatthe Gonnr1sstony must scone 
sultethe Consultative Comm@tteec onveGartelseand 
Monopolies adn respect of any such®*Réeculation: 
Articles provides that? thelComipssvonemay 
determine” in @a-ecaven case = that “an° agreement eevee. 
covered by stich “a sReculatzon nevertheless eias 
Certain E€Lrects that aresinconpaci bbe wi misene 
condatrons Settin Artacle®ssr (thardsparacrapns 
and withdraw the benefits of the Regulation 
rrom’ ther partrcularvacreement ete, 


COMMPSsi On» RegubatronaNoy e277 9) 7204 Inds tRepala tron 


Was passedepursuant tComGouncide Regulation sno, 
2621/7lementironed above. Ltsnotes ®that aurees 
ments onvches opecralizatrvonvor produccionmin 
general helpsto improver rhe product monnNotgecer ein 
products byppermattingimanutacturers to operatc 
On amore: rationalobas1s andy oftertsuchypaoduers 
at more Tayourabile prices oe aid wheres theres 14 
effective conpetition it canObestexrpectedmenar 
users Will share proportionate ky in fthe resuleing 
benefit. The Regulation sspellspoutethe oblaca- 
tions and Testrictionss that ‘mayeoremaysnotebe 
included in a specialization agreement. © oThe 
Regulation“is. only applicable if ‘the! products 
covered« by thes spectalizativon idownotenepresentes 

in any Member State, more than 10 perscent os 

the turnover in the same or equivalent products 


SA 


AiG tae Ee COC nrnOverwot thie par tica pat ine 
enterprises Within®one fiscalvyecarndoes nortex= 
CocdviS0e mi Lion units of “aecount: hut. the 
exenpuLlomw TS Note lost where; in two-consecutive 
fistalyears, the market “Share of the turnover 
Vo iotmrexrceededby more thane! 0wperecents 


Entoreementaorenarticie 85° Enforcement of 


Sect# on os24O0Lrethe. Combines inves tigatlonenet 


iresreadere should Keeptinwnind an important 
CIStInNCtOn In factubetween! the situation that 
fates thee Gommassion in Buropewand thatewhich 
faces@thesGompetttion Bureau in’ Canada.eein scon= 
Lincnt tie Eir Ope, Until le the inceptronsotm tne 
Communities or shortly before, there were few 
SCLAOUSMLaWSmUChaLIne  b.0O)COMpPeCtitn One Olmany soe 
laws eweve Ort tenwnot. Seri ously ventorcedzamiencers 
Cawtetearrancements that’ wouldshavesbrowencerhe 
Parties, a6 anyCanada; undery they Combinesminvcse 
UPtat wien comwerewOrten Carried on seSsien tn allay. 
ii ene Open. —Gonsequently# the Lask@otmirnerCom— 
NisstoneeundersArticile?S5 .Shasm@been wbasiealiy, 
to rule on agreements that were matter of record, 
In <s@tumeacronsy wheressthelpartaca pa Cini pares 
argued “as to theseftect’ and® justiticationsof 
their aereements rather than deniede their exis-— 
Cencers= woave in Canada ont themother “handee the 
agreements inv question have been predominantly 
clandestine. = thusvinvolvine the: Derectory tinder 
the Combines*investicatwon Act) intlaniyimnatiadl task 
Oredetectaon and the participantisms wrequentuly. 
in eae Cendorof tacts, asawel leas pethecic.us Mik 
Sta lPhiremains to besseen, apparently... whether 
Carpelkse ine the GCommon Market have svone mori walil 
TOy suUnGemerOun ds 


Status) toreAppeal 


OQreinterest ware the words Udirect sandegindi— 
Vadual econcerm in Article, 173 of (ther treaty ot 
Romer While provides, an part, «Ghat MAny ia cud lee 


Be ee 


legal person-may . . . appeal against a deCls. On 
directed to him or against a decision which, 
althoughsinethe- formeol agregulatvon ounagdecias 
sion addressed to another»sperson, as of direest 
and: individual concern, to him!', on the grounds 
mentioned in the Article. 


As tomthe wequirement fom) Vdireets eerie 
contern!, this ,appears top bessatustied. 2 ae 
Case Ot 2 sec son directed) agains, a IMomue:, 
Stateyedacthe decaston—automaticalljisiedd spo 
actionsthat) affects the~individual an, question, 
Dut Net toeb.e) -satast wed fe the, acthonmmcomplained 
about dies notwithstandine these cusd ong en 
the diserétioncvot. the-nationals authors ta ese sD 
Which Cases thes! darect)oad seipconce rill cesiic onsen. 
déred to arise, from ithe .exercase. of, suehedascre. 
CLOn Tather thane ita.om theyid eciisn ons ts .cleie 
AS* GO, thesrequiarement «tors /amdividudal pconce ine 
the Tuleswomlen ap wedGr Poppe: iia ts 


Persons: other ,than» those too whom theadeen— 
sion was addressed cant justifiably iclaam 
to. be “eoncermedaandividualdw only aie tive 
decision affects thems because, of) certain 
characLeristics! which» ares pecmiiar sot ihem 
Om eB. yt REGS Ole Oto sds sted Cw Uda) eiS let Waite WwW nal 
154.25 compared ® with @ildeotherm wersons:, 
Welevan tesco. tiem, sande Dyn eee Cel eco wile 
they may be individually described in a 
Way Sa Madiams, fou tihatewoO tect hessaddressec emo 
the decision.?: 


mia ve. 
Vie oF OO LNOPES 


es Rive emote CCOUMG GUA} Ss Ato te an 
Hise. tea Scunrency, DUtLaamethodmot  re- 
eomrciiin oe tthe spnob lems vor dea lime ineds 
many different currencies as there are 
Membenostates of othe (Gommunitys” Ori o1- 
nay aut Mwas alinkedmtio, Sthrouch¥2o ba 
equivalent, and corresponded with the 

Uses dollar, “ise. "one UA equalled “one 
doltane 2hts year (CU975 ))Pedte cin spare. Co 
recent international monetary developments 
COwardet Loatins sates ~uthe calcwlatron 

of the UA was revised on the basis of a 
"basket" of the nine Member States! own 
cuimrencves . -sUnder “the new esyisitvems as 
announced in April 1975, the UA has a 
Myalie: iim tea ciwecons fil tuen & ‘Currency aes. ee. 
edual Stor ‘titel JSum Of tthe fo llow pire amounts 
of national currencies valued at their 

Ga miyalarets Cxichane ear a ters 


Deutsch mark Oras 
Pound sterling 0.0885 
French franc PALS 

lL Gad amt ira TOS 700 
Dutch guilder OP Lek: 
Belgian franc SOG 
Luxembourg franc 0.14 
Dans h krone x Ore Zale 
Irish pound OFF 0:087 S19" 


(Background Note from the European Community 


intihohidtatontioe rVlce SING 812) 475152 Washin otony, 
DEG Ppl 1 3.0297 5 5} . CCH CCommon sMarkiet 
Reporter, Volia-2, page [6267 paragraph 97.38, ) 


ies Piherivecust a Usitto Stiis «Re onbat homesite euha tl, 
because of the Jarge number of motteLica— 
tions submitted pursuant to Regulation 


i eae 


wee 


Number 17, in order to simplify the task 

of the Commission, the latter must be put 
ima Position sto: déeclaremtinougieg Regulation 
that the- provisions of sArticles$S | (Giese 
paragraph) are inapplicable to certain groups 
of agreements and concerted practices; that 
it jas necessarnyoto specify stheccandnerons 
under which the Commission may éxereise the 
above mentioned power, in close and constant 
liaison with the competent authorities of 
Member States, when sufficient experience 

has been acquired through aundividualgdecisions 
and iwhen. i “ls! possible -tdendetine shia teroup.s 
Of agreements and .practaces\for whici@the 
eondstuomrs: of WArmtiele 435) (third pamacraun) 
can bé considered fulfilled; --that-Regulation 
Number 17 permits agreements etc. to be 
exempted by a specific decision of the Conm- 
MesslLoneparticulartly dkythey ene moduiied 

in such a manner that they meet the condi- 
ELOMs “bor the sapp bication of Are cleg. 
(third paragraph); that the Commission must 
be ables *thxrough a Regulatvonisita orantasucn 
SP ovecwenes.. fevc. the wane joxeémpiuon Awe, 
have beenyimodirtied) in -such ‘a manner that. tirey 
belong within a group defined by an exemption 
Regulation; |) and that the Commission nust 
have authoraty to Layredown the tcondations. co 
be met by an agreement or concerted practice 
Which etue to Special ciarcuns tances proves 
Cor have tcertain ‘eifects: that sare anconpauuonc 
Morey etiole 35 (third. paracranh).. 


Dies Ber ansaad C1 0m i. S se nom erie Competition 
bawrot (theibob.C. ? lames? (Gunninghamec= 
See piblroeraphy Jen slightly diaftement 
translation appears in CCH Common Market 
Reporter, Vol. 1, page 1881, paragraph 2727. 


Direct and Individual Concern: An Almost 


EV ee 


Insurmountable Barriers to the Admissabi- 


bitty ~otmindayaduall Appeal to VEEC Court, 
Common Market Law Review, Vol. ll, No.2, 
Maya OFA wape Pols eand) thevcases? therein 


renerredito.and® particularly ps. (195% 


5 0e 


VI. NOTICES, RECOMMENDATIONS AND 
GUIDES PUBLISHED BY THE COMMISSION 


As will have been gathered from the pre- 
Ceedume paws ot. This Papers © ile Commission, 
besides enacting Regulations, may also issue 
measures of a less formal character, five of 
which will now be referred to. 


The Practical Guide.!5 Several years ago the 
Commission published a "“'A Practical Guide tc 
Nrtwetves @5 and. 66.01 the FEC. Treaty. andetine 
Relevant Regulations: A Manual for Firms". 

The purpose was to outline the steps to, be: taken 
ineorder to CONLOTM With, On -ClaillM he Dene rma. 
Ot the rules Of Competition contained. lies pee 
Cles 85 and 86 of the Treaty and the 1mpleomenemns 
Reculations., and £0 attempt. "to answer the quc- 
Ties Taised So tar". ~The views expressedswere 
declared to, be Without prejudice to decisions 

br the Commission or the courts in, individual 
cases. (Moreover, the Practical Guide was readily 
Vescriotcive. rapier that intLeruretive..at mube 
SuUDStdaitive ProOvisuons “of the Treaty and) wae 
Poicemicd rchicily wreh- procedural  2vapectus. 


It may be noted in passing, however, thae 
the Guade lays down, as a factor in deciding 
whether Article 86 is being offended, thas 
rine dominant position as such is not prohmubared: 
Oniye the improper exploitation of 1.  ~Whateene 
apcrcle 15 destyned to prohibit is’ the abuse aon 
Pe eOnitant posrteron.') “lhe correctness, .oredt 
Degstethe exactitude.” 6©f the first sentence simi 


be douhted in the light of the Continental Can 
case. + 


It may also be noted here; by way of comment, 
that a firm that entertains doubt as to the Stanc- 
ing, under Article 85, of an agreement to which 
ci 8 1S a party, has several practical<courses of 
BCL tOns, Ft May decide that the agreement scomes 


Seales 


Unde Te ativeweniirs te paracoraph) oceArtacilie. 85) anduas 
ine big blew tor, exemption underithe third, paras 
Cuedpihly hO dager tle 48.5... ln which .case,utiesmould tier- 
iinatesOn alters ihes agreement» according. y.* et 
may decide that the agreement comes under the 
hives t spa roweeanht oft Artacthe S5e bute can wud ry. 
LOMnexcipel Onk las _it'istands*< or modit ved) in an 
ZCoOeDCaDLeuway,..undcer then third paragmaphtor 

Ac icevoo),e tle Wid Chiecase? tte shouldsappil yo cthe 
Gonmissionmtor sich exemptions4 Or wait may shave 
serious doubts as to whether or not the agree- 
mente comesmunder Article’ 85° ate ali .91n. whieh 
Gascmut es houldeapp ly to whe Commaisss Loneto ria. 
negativie, Glearnance. «Needless to say, .there «is 
thesaadsttonalk alternative'vot the? firm ‘takane 

its chances of the agreement not being discovered, 
Diltech uSoe wowldwibe4 tO An Cur, Seriouss ris ke ore de 
Gectuonrand punisnment. 


PienCommMi SS 1OnsStates,. ane thee “Prace1cead 
Guide'’;-that "The value of negative clearance 
depends on the information available to the 
Commass®@on'atithe’ tame clearance: 1s given." ? Lt 
some new factor comes in or additional facts 
are disclosed of which the Commission was unaware 
ae thesstaime, ofits décisiton. the value of =the 
eleavranceumay «bes challenged. Itiasttheret ore gin 
EhemIinterestssoL the turns concerned st owsupp ly, 
Chewiowbost pOSSsVDlosintonmataong® ln Other 
Vovds.watechiswstace- theyCommission i necda not 
SMbatTkeuponeany. enquiries Of 2tSs) owneand yt he 
burdensLoresupplyingtattirms basismtOTMaedceis Lon 
LoeuUpOuathe- partes applying for=thes negative 
clearance"’. Indeed the passage quoted is an 
understatement’ because there’ is nothing to*pre- 
vent the Commission from changing its mind upon 
reconsideratdonyore by wTeason sof thesdise Losure 
Of tacit s which? were unknown) ec1ther to. the? Com- 
Mission Orr thnecmparticsmat) thes ta mesod sie Uecis1 om: 
aithouchs imesach any event thespertves woulds | in 
fairness: be entitled to warnine by. way of with- 
dcawalsotewthe clearance, DeLore’ sanctions swere 


ee 


applied. In the Guide, The Commission sums 
the pote ptas col lows: 


Negative clearance merely signifies that the 
Commission considers, in the light of the in- 
formation available to it at the time of its 
decision, that, there. are.ne grounds fox 
intervening in respect of an agreement. As 

a rule, the.Commission» wouldidecide. fo aneer. 
yene subsequently) only.if changes,inggUris. 
prudence or the discovery of facts unknown 

to thes Commiss1 One ate the» time, of) tse dear 

Sl ony, meade Ghd Sanecessary. 


OLivcualevotuce, one Patent, Licensing Agreements.?° 
Tie freatw1tsene contains no, exemptions Ofewmaiss 


trialepraoper., rachis. (patents, trademarks. 

POOP Leite inaustsial (desd ong. ete. jet rOmaeie 
Articles Melating directly to..competition~e, .an- 
ticle 36 under the title relating to the free 
movement of goods (removal of customs duties, 
Gilantitatave: restrictions, etc.) provides, tha uaa. 
APtLeles under that.tatheyshallenotepreciude 
Drona batons) Om .TéeStraclions. Ons mpOorts,5 expos 
Cen MOCCs Ihe tFanSitiwey UStitiied, on eroundst oO. 
Hivetetio “thes protection, Of Andustraaleand 
commetreial property" so, long as) such.prohda baerons 
Ov Test ri cti ons. do not, constitute a meansaor 

aro itrary o1serimination,;or a disguised restric. 
CLO. Olt rade. betweéesy Member States: ands Wetacene 
bas Dye tne. jurasprudence ofp the. Gourt, Cfiduciece 
been drawn into the orbit of the provisions 
relating to the maintenance of competition. 


The Commission has published, on one aspect 
of the subject, dn “Official Notice. on Patent 
Licensing Agreements'', in which, "On the basis 
of its present knowledge of the circumstances", 
it considers that certain clauses frequently 
occurring in patent licensing agreements do not 
fall under the prohibition of Article 85 of the 
Treaty. These clauses relate to the limitations, 
restrictions and obligations that may be imposed 


36 


Bic 


and accepted under agreements relating to 
patenberiehvsmeand ‘the (Notice texplains ati .some 
length the rationale of each exemption. 16 


[ie weeepos ition ~eaccord ins ito Yi heso Ri itcasa | 
Notice ASappearsRto \be ithat’ the vexiisitence tof an 
Iindustuvaltorauntveltlectwaleproperty trie as 
NG ieLeectedhbyathiciineaty, forMexanpiereythe right 
Ob a) Denys om fuomexp boi ivan tiinven tion shinse le eor 
LO bde cide eta iit; esihiausl en'o typbie se xpilion, tediFama 11 
Ciotethe sia Guomal saws gpienm ittis'}s) 0 ebitthi teuhie 
patent becomes the subject of an agreement: going 
beyond guhe arashts. ohlowingidirectiliy *and@ne céssari ly 
from the patent right itself, such agreement is 
SU Nee suo gsic rit iy funider tAxtaicltems:5* Ronnie aire aty > 
qidvein Stineprices:scharwed Sfor tthe produce tomatic 
mMvVemesonpebys ithieiipatentee fcan the shown siby esome 
Valued ycomparis on’, ‘to tbe exorbitant’, "or some "other 
Condastiiom fof tsp pila ican) “be icliearly showm tobe 
conspicuously tunreasonabile,’ the patentee wou ld 
Demo eee §s Coutainy inde tArtaches SGvormithe 
MO ot Ou ta bis eo; fod) da’ Scio maisamt Mposaeuon, 


Opeipitcisall Nota cCemon (Contracts. form kixchusaivie 
Representation Concluded with Commercial Agents. 
iio moder toy d uscourace! unnecessamyrta pil Cat omnis 
Lor (Cl camanmcesstand? idecutssonsl i respects Oftenoiu= 
Sive distribution agreements, in 1962 the Commis- 
sions wissuied tan OfticialiwNotice ‘distinguishing | 
between arrangements made with independent entre- 
Daenied7.54,e uwhircihs could’ wasisiet cal question: odiiviaNlerdasty 
ached Ne telicdes 655, andy those) iot ay pune agency {chav 
Acie Dewi che rads eno. isavchs ais siwesise 9 aihies Commais— 
SHON) saddle 


Le 


64 Lehnes GOommissas0neecon saides.ss cthraste tiles ccletie 1 
Uh aan oe iooyist eavtionk (hom, idars tu meus ham) ga 
commercial agent from an independent merchant 
hs) atshice DAO ViSA 0 Np-tiaid ca exp Nes sly ror acd tly 
with respect to the assumption of the finan- 
evcadu miiskse comnnectied. with, saitleseorawiatbethe 
cata nes Outy ot, thescontract.s tAccomdang ly, 
ite doesemot ibaseeatsy judementswn? desaicnation:. 
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Except for the usual del credere guaranty, 
it is not the function. of a commercial a- 
gent to assume any of the risks involved in 
a transaction. If he assumes such risks, 
his activity is economically closer to that 
of an independent merchant and he must then 
be treated as such for purposes of the law 
OF fcompetition.. Underysuch  icondLorons, 
Contracts wioy exclusive Tepresent stron 

must be considered as agreements concluded 
with independent merchants. 


The Gommission noted “the following spar ticu- 
lav ‘factors which+in its “view would rcharacierize 
an independent merchant: keeping on hand as his 
OWN pHoperty ‘a considerable istock of "thetproduce 
il sCuestion ys the “organi zacron. Mawinicenamec gon 
guarantee of substantial free services to custom- 
ers on his own account; or the determination of 
prices and other conditions of vsupply lori purchase. 


The Commission went ion, «then, to ratwonaieze 
the distinction in terms economic as well as 
Leva ly, 


NOtice on Apreements,. DeCis Kons and COmCertca 
Practices, Concerns: Conoperati onmbeuween 

BOL OLp Se si. The Commission has envisaged its 
role to be mot only thatof preventing detrimental 
agreenents but alse of encourdeine, usetull coe 


operations, <lbni thas Notice. wsisued tint 965-8 int 
Sarde 


The Commission welcomes co-operation 
between small and medium-size enterprises 
where such co-operation enables them to work 
more rationally and increase their producti- 
vity and competitiveness on a larger market. 
The Commission considers that Gt must facil- 
itate co-operation among small and mediun- 
sizelenterprises in particular. “However. 
co-operation among large enterprises, too, 


maha 


Saleen COmomimca l byi ers tirt ta bike Ywat howe 
presenting difficulties’ from the stand= 
pOdal Gof rconpe tataion® pola cy, 


The Commission went on to list categories 
Or “agmeenentseewhich! thi "didinot'considecrmwou ld 
LEGUEremanicsa ppl catLon {toric leanance iorma me ti 
PLC a tas mi tinder A rt ic es 85% 


The first category comprises agreements 
having as their sole object an exchange of 
Op PTLOnmoim iexpertence, (joint? market: meseaimel. 
joint comparative studies of enterprises or in- 
dus HimLest anda oun ti preparataomn to feismati sce 
and calculation models. The Commission warned, 
HOWEVicry Sti teaGhoe purpose OL esuch aeeeenentes 
SOUL MDerACOmsUp Div sthen intormatione ioc ea sais, 
for independent competitive behaviour and they 
shouldynot. dead to <a co-ordinationt 0 fiimaakesr 
Pehaybouraeithergexpressiy or through teoncemeed 
PYact Wee seep ramce site poOunitted sCOs tbhend animers ga 
he re peace Giiee veo Stira tion; sof <Oirndensi aa 1 rio View 
figures ~linvestment: figures and) prices) wathiya 
Spec way bodyaandwot specktiic <;ecommendat LOmsmaais 
£0, chicisuisers0 Hethie matierval and modic say oun ely, 
pvepanced, 


MromScconducategoryl comprises! agreements 
Iva veilliniodtatse FE hed a)s'0.1.c) co byelct 8 CO Ope paltony in 
ACCOUMUIICala Boers , my O1nt furnishancwotwcnedas 
guarantee, joint debt-collecting agencies and 
mount ebitsaiivess 20 T site xercons Wlivantgas encase sain 
theavikewioL the ‘Commission, aguecmen &sivon sitesi 
Poo esiidornrot concern the “suppl yeot geo od strand 
services or economic decision making and they 
Gannotilead choi mestraints) upon icompe tition ye but 
eiewa tied cacadn sty aihlowi ne ind abit ecod meat ison 
agencies to assume a pricing function. 


hivemthard. Gcategvory, comprises agreements 
havingi@s ‘their soli object the joint ump bemen- 
tation of research and development contracts and 
the sharing-out of research and development 
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projects. In this context, however, the Commis- 
sion warned against placing restrictions on 
individual research or individual use of the 
Product Of Joint Yesearch, orton the limitation 
of access (by any of the parties to the resudts 
of the joint research and against the placing 

of undue restrictions on the granting of licen- 
see to-explort. the resulesteh "the reser echiaad 
SULSide parttes.. 


The fourth category comprises agreements 
havinieessthen wesole! obypect che. gommt isis oe 
produc tnon facaiatircs(, storage) andeittans pore 
equipment. While regarding such agreements as 
essentially organizational iand: téeichniiicaili@.tme 
Commission warned against them developing into 
sereenencus! Or! practices: for jot) prodwetron, 
the Ssherimnm out od production and ‘the les Gables 
Ment “Osavejoam U “ere pris esi 


tie Teron catecory comprises! adorecments 
having as their sole object the setting up of 
WOLD Gig. partnerships for “the "common! execution 
OF wuders where: the participants) ane notjord. 
Pnaavely reompetitors im the awork: to "be <doneror 
where each by himself would be unable to execute 
the order. The Commission warned, however, 
areal neste perticipants, undertakinento work 
solely within the framework of such Jan associa 
Te Odie 


The sixth category comprises agreements having 
as “heir sole object joint scldine arrangememt sy, 
and joint after-sale and repair service where the 
participants are not competitors in the products 
and services involved. The Commission observed 
that joint selling by small and medium-sized 
competing firms very often entails no appreciable 
Pest rae Wd competi ticn:. 


The seventh category comprises agreements 
having as their sole object joint XANGA TSs tie 


Se 


The Commission warned, however, against the 
participants committing themselves against 
individual advertising. 


The eighth category comprises agreements 
having as their sole object the use of a common 
label designating a level of quality where such 
label is available to competitors under the 
Same conditions. The Commission warned against 
iaimksmiey gehic! ela bed: to) fo balidtea taton's: wel'a'tamn 2, tbo 
productvon,.imarketingor prdicingipand fin mantis 
cular, any obligation to produce and market 
Onis ap mo ciuic ts: iociepartiicuham sauadintiy:, 


Notice son Agreements, Decisions and Concerted 


Practices of Minor Importance Not Coming within 
Article #85 (first paragraph) of the Treaty). 
The purpose of this Notice, issued by the Com- 
mission in 1970, is to promote co-operation 
between small and medium-size enterprises, which 
the Commission considers to be economically de- 
Ssipab lemand ‘not. “object ronabile from sthietistandpon mt 
of competition policy. The Commission reads 

Awe Clie 385’ fas erorbiddin st tomly tagreenentts fehae 

nave Stapprecvabibe!) letfectis: *ontimarket) icondijtvons 
and not agreements which impair trade and competi- 
pion fon ly silently! "a2 tlhe iComnmisisvon believes 
that agreements do not come within Article 85 
where (al) “the “product's involved do motsin she 
part of the Common Market involved, account for 
MoOGceEham ive tpex tcentitol® the tcurmovemto fatiic 
Same cand isubs ta tutabiie fprodiuctistfand GaGb)s thie 

ino Pah canna Bturnnoven fo £, sthie’ tpar ticipants: idioc¢s 

moore xcecd, £5 Sni9liitoni Min itis Vom Facicoun ti to1997 al 

tlre icasetof trading teniter prises!» 2.0) (miso man Bes 
of Gaccoune fom fwherxe:; Bion Towo "consecutive seams 
such ‘figures: “are .exceeded iby less than 10) per 
Sentin efin determi nines Geo al jturnover! thie (inansac- 
tions of various related persons and companies 

ave itakien! Into tac count. 


eyes 


NPseudusverrs lative” Acts of the Commission 


Professor Walter van Gerven of the Univer- 
sity of Louvain relates how the Commission, 
faced in 1962 with an immense number of noti- 
fications of agreements, made known its intention 
to issue group exemptions, under Article 85 
(thind paragraph) of ‘the Treaty fox tcemt aim 
exclusive dealership and patent licensing agree- 
ments.“ The Advisory Committee on Restrictive 
Practices and Monopolies of the EEC objected to 
this procedure but the Commission persisted. welliec 
Council thereupon rejected the Commission's pro- 
posal but approved a new proposal empowering the 
Commission to issue group exemptions for two spe- 
cific categories of agreement and itself issued, 
SeCCoruiralys Reoulation (Now 19/65 spursudamiaco 
whichrthe. Commission issued:Regulation Now 67/67 
which providedvexemptiom;for described cateszomnes 
Of exclusive dealing agreements: ..The same paetern 
of saction pled <up to “thea ssue ‘by sthe rGommiuss ion 
Of Rexsubatione2 179/72, providing xéenption wom 
Certatispeatevories sof) specialization laerecenenmts. 
Professor van Gerven described these patterns to 
illustrate what he considered to be the essentially 
lieciskative chanactéer of the Council and ethe 
es5entuatky executave (or -admini sitmative i cenauaeter 
of the Commission. Denied the discretion to make 
Sroug iexemptLens) under Anti cle. 8S (thimdsparaemsah je 
the Commission resorted to the device of Annouce- 
ments of categories of agreements which it would 
Consider 2s) ot invoking ‘the ‘first paragraph om 
Article 85 and, therefore, not requiring exemption 
under the third paragraph of Article 85... Professor 
van Gerven surmises that the effect of these, 
"pseudo-legislative"' acts (as he characterises 
them) should be that persons who have relied on 
them ought, in effect, to.be entitled to éxemptiron 
until the Commission withdraws its announcement 
in respect of them or, at least, should not incur 
monetary penalties for conduct prior to such 


Bestel: 


MethdcaWwe ly Apparently yanowever.,. third parties, 
or even perhaps the parties themselves to such an 
agreement, would not he estopped from alleging 
pUlcgai ity ei derence OtwalpEiviatesis ult . 


Wha ves then we thetro le ofr thes Gounci ll? as 
legislative, within the parameters of the Treaty, 
the role “oO, they Commission’ 1s executive: or ad- 
ministrative; the Council may grant the Commis- 
Sslon a= recscubating power tor the purpose: only sof 
implementing the measures enacted by the Council; 
and “an “important consequence of this status of 
the Commission appears to be that the Commission, 
im-proceedingss beLore= at." while required® toradnhere 
LOVprimerples#on Nacural justice! andytowmakee the 
assumed tacts ald 1S. posi t1on~ainy espe cr™.on the 
law sufficiently known to parties to enable them 
CoPneee a Cascealdinst chem (and tovenabie the 
Courts or Justice. 2 f called upony tov reviews the 
decision anteliacgently) as not) required to make 
that complete disclosure of all the evidence and 
appraisal of all the arguments that would be 
required or expected-of ay court of/ justice. 
Moreover, rules of thumb are out, nor may the 
Commasstons stand aloor from the parties but? must 
assist them in their endeavour to bring an 
agreement within the exempting terms of Article 
Som (thtrd’ Paragraph )% 


A lesson to be drawn from the foregoing 
by the draftsman engaged in setting up a legis- 
lataversystem’ of competition’ law°is that, to? the 
extent that the ordinary general law does not 
automatically determine the characteristics of 
the agencies created, the respective functions 
of such=acencies, should’be? carefully’ delineated 
from the standpoint of whether and to what extent 
theysare- judicial or’ administrative, what, are to 
be the rules of due process in proceedings before 
them and what, if any, delegations of function 
anes perm s's abies 
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Views ps EOOTNOTES 


CCH Common Market Reporter, Vol. 1, page 
2051, para graph) 2501 


Europemballage Corporation and Continental 
Company v. Commission of the European 


Communaties..Case) No. 6//2eqFebruary ag 
19073]. (Recwedd. 19.73 =2.,).pages 773) » GG sGomion 
Market Reporter, Court Decisions 197119738 
Dace (O27 Jao 


Offacial. Journal of. the-European, Communities: 
None SIs  Pecember+24 1962.9 Daten 292s 


COheGommnonsMarket,Repomter, Vol... diepage ESAS 
paragraph 2698. 


These clauses includesinter- alia, Vihe damnit 
tionyof/ the methods. of exploitation of. the 
invention. ... (manufacture, use, distribution) 
to-scertain, persons. «They lama tatronaaa meee 
CamMeh jon yIlNe dYCA<«asaoraS) tox person! (panaetapn 
A). Also named in the Notice are an "Obliga- 
tion on the licensee to affix patent informa- 
tLeone One the, products. (paracraphe B) teecopesea 
tions relating, to. quality, standards, (paraerapa 
C); non-exclusive and reciprocal exchange of 
know-how and the granting of licenses on 
improvements and new uses (paragraph D); and 
aereements by andlacensor, not, to authonueesan, 
OTHETE person \tosutilizes the. invents onpomenoe 
to usé at himself (paragraph Ej.«)The-Commaissicm 
Sstalessthati"it does not. seem possible omeive 
a general opinion with respect to agreements 
relating £0; <ssrJointy patents,.+44.9neeiprocal 
PA Censes.e 4.0 Mudtipde: paral lied) lacensecus' 


The Commission explains that the paragraph 
A exclusions: are, justified. because, they,are 
covered by the patent; they involve only a 
partial, retention of the rights of —prohibataon 
incidental to the patent holder's exclusive 
right vis-a-vis the licensee, who is otherwise 


= | = 


aut NOLa zed LOA Zell he) inventaone! Aihhe 
paragraph B exclusions answer the patent hold- 
err Sime iCute gmnitca-e's t; ai ng thavdamng: the, protected 
Obj.cct alesdeniatied: .ais) ore inatin ge irom che 
patented; amuven tajon).. | Thee puxposei o£ the) para 
graph C exclusions is to allow the patentee to 
prevence as technu.caldsy, improper cexplioitatiLomio £ 
Ghee tna entatonshe "'Aniobilagati‘ons a onfob taamni.sup- 
Digests re Matera ae ist iondiye it roms certain? sources 

is in question only when quality cannot be 
wudevediaceordimeitol objectiverstandardss 5 adhe 
Obligations permitted to be imposed by paragraph 
Dela weamnotcons iderediito restrict! compe tastinion 
Wie ne meeeneiannsi possa bile: ctor lacenseest toi irans — 
mit know-how and experience acquired by the 
lercenisiomp eine thie futuress «and: the, obilarcanions 
permitted to be assumed by a licensor can be 

1Us Cameed jon taker prancipkess | Whe} obilursatiason 
Tens Permmenti on edisim, paraoraphi-ha siseavoty) wasiative 
Commumnnttyy now istandssorlakediyssttovattect etmade 
between Member States; and the second so close- 
Lyvaeapomoaches jan: fassadionmen t) cof: ri ghitis) it hate et 
Oe s! MrOseEsiciem “tor Gavel musesihor-any obpectivon. 


Oriicwaverouanal ot (eher European (Commun iaies:, 
NO MSO eeDecembier: 247,90 1b9621,, page 2.92159 7. CCH 


GommonvweMar hetteReporters,! Vol, lie pagers Cle, 
Da Daca phee2o07%, 


Oi i ascisadee woltania loon tithe (hurope anteiGommunise esp, 
Niet PG See ul ik 9. 1 968 2 CCH. -Common yMamket 
RepomtenjenVods 8, e (page 847i, panagmaph2o097, 


Ofevcmdlsehourn alenod the: HunopeanMCommunt tues, 
No SiG6e4, Danie? 2,419.70 . CCH Common! Market 
Reporter. Vols’, “page i855), paragraph, 29,001 


'twelve-Years EEC) Competition Law® (1962- 

LOTS ihe vassited,?  wWaltes Aran’ *Gerven,7 Prot essor 

of Law, University of Louvain, Common Market Law 
Review. Vol. ll \Noe a Pebruary 1974, page Sor 


LGoe 
VII. JURISPRUDENCE OF THE COMMUNITY 


Articles 85 and 86 of the Treaty of Rome 
lay down the basic rules of competition within 
the EEC. Regulations issued by the Council and 
by the Commission have brought such rule's to 
bear upon different kinds of behaviour. Deci- 
sions of the Commission have applied such rules 
to specific Situations.’ Judgmentss om ithe Gount 
of Justice have confirmed, modified or reversed 
decisions of the Commission. As would be expected 
tities case (Of ja vigorous ~entorcementy agence 
in) theg@eiven anstitutional, wsetting,« thes decisions 
of the Commission tend to outrun the judgments 
Of the ourt: Gthey tend) also, to» beri indieated 
by such qudements.. From thisi process! thevernas 
émerged ai large body of. statutory, regulatory 
and. jurisprudential lawi.c The: purpose miivehis 
Davt oa) Che GPaper as: to, addin slimes od, the 
lesislatave gaps in) accordance with> the) jurise 
Prudence .01 tehe Count: ard,..42c Some instances: 
the as yet unchallenged decisions of the Commis- 
SiON. » Unis wid) be. done. with» artair ly darce 
brush. Appendix B contains summaries of a se- 
lection of leading cases and the reader, by 
retercnce) to the briet headnotes of the, subtect 
Netters Oi *thesscases, can! Ladirilw reds ily sta ce 
the origin of each jurisprudential retinememt. 
Appendix C 1S a catalogue of propositions taken 
from cases reviewed by the Court of Justice, 


AC Ghe berinnany Jt. 4s vo. be motedmthateseine 
POUpSet tion TULes as Contained in Articles aos 
and 86 do not stand individually or alone. They 
are complementary and they are related to other 
Articles of the Treaty which set out the aims 
of the Community, the means of achieving such 
aims and the free movement of capital, labour and 
other resources which is sought to be achieved. 
[It is also to be noted that the competition 
Articles do not deal with mergers (to be discussed 
in a later section) or with concentrations of 
market power as such, although Article 86 has a 
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bea Vue Monmthescmphisnomena. vhititiice furtherh to 

biel NOted cuhate themicssence qo fiithesbehawiourm prods 
bavedwbyothesecelr tatches asitiesatiecrataonmo £ 
Unademie Uwe cnuMember (States sandithemd ator taon 
of competition within the Common Market. In 
order for an arrangement to come under the pres- 
cription of Article 85, inter-Member State Trade 
Must betappreciably affected and tthe -inmtent ox 
effect of the arrangement must be to prevent; 
Reser otmoradistortecompeth tion Mwiithiing the 
SOMMinwoy ee hentoObaectine totetyewmArt irc Wes gins 

Bopp rewWwent £eliespurposies fo fi theelneathyeaanom 

being defeated by private restrictions on trade 
ol Ce aipaid: cualta Tvs, ibye mes Ciraeta ons whate hi would 
supsertiite ehemsicelivessthor tthe pmevdousy market 
1solation of national economies. 


AG GRC Len (8 Sekai p pil aelsninno tworrl yabt omhommomeall 
eRuAameenenmtse dandy Glharocetpiarh, ol, thie decors toms 
OAvoEhesCommilss von Vand the (judgment seco ferhesC out 
of Justice deal with vertical arrangements between 
producers and distributors whereby exclusive 
Scant Oo Tsibu van eomraicohit sta reso weht to sbeecons 
fered. @ Witlkewon ly arrangenentis "that catiect 
imtter=Member State trade are prohibited, arran-= 
Pemeitiss iia taprimaleha Cierimne batemondey ator iiidde 
Within one Member State may turn out to affect 
Mica ota CeMkt radiertas # Goritexamplkeyiewhenendasitu = 
buboms-inwomems tat: ei Gaze iso) ited: "tio! jpreducerns: with- 
ie) Rtiait. eStial welda'sagtion dem yanawis en aia carne mpian t, font 
ncaa Lomas manke ts Costsuppilitewsminmothic nr 3Member 
pie Sk SL NS emo tatomley <competarti on ibie twice naEtine 
De ntacsmasrin. Tsts uel abint galis omawite ti hem ai iawuange'— 
Mentherest rics. dcompet Mii onslarlsingisiromethimed 
panties auNotetoniyt ttio,ub.e co niside ned (anesthe elie ris 
Or faneiawwancement “thiemselivesss Dutthitheranrangenient 
Mister ibeatkooked tat tin. nthe eliight olf s0ivh ex Carriages 
ments between the same parties or with or between 
Or heme wise andhidair itive: liehteotictine iompdie tie 
economic and legal framework in which the arran- 
Tenet ex sits: oAn arrangement stha ti dat fectsistrade 
between Member States may nevertheless escape the 
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application of Article 85 hecause ofntheawear 
market position of the parties thereto and the 
expression in Article 85, concerted practices", 
embraces oligopolistic behaviour falling short 

of actual agreement. Industrial property rights 
Aréanot satrfected asi such; ~hut sa’s4so0n7es tiie, 

are exercised through an agreement or by a firm 
in a. dominant market position) *such sexencige. ss 
Subject to Article 85 vor Artpcelhets6. ev ihceleuc 
of selling price is relevant to the issue of abuse 
Gr A UoOninars pOsteroneand theyexrtens honor 
entrenchment of such a position (if not the 
creation of one) is itself an abuse of a dominant 
POSPeELON, 


On the procedural tside, ayfirme1s samenable 
Golantretes’ 35 and)-86° in- respect, of @behay coms 
it DEeInes about@1n ‘the Common Market notwrth- 
Standinesit has no actualppresencesthere ymitheson yy 
mesuer beate how sto “reach it bycfine tor adiigvecanryver 
The character of: the Commission is ‘administrative 
bUt At 4s: bound so“tho)expresstitself vas togainend 
atlected Parties —acmeanine ful opportunity, Gore 
heardvandy to atiord sere Court of as ticera 
meaningful opportunity of review. Whether related 
companies are vto be regarded as an econonmie 
entity stor theipurposes of Artic Lews5aonesomor 
as Capable of entering into a prohibited erramgeq 
ment may depend upon the degree of autonomy each 
actually senyoys (in «respect of the -othervas iwellsl 
AS Gereir ishare .posations:, 


Most ot the cases thatucome to thesCoumt 
of Justice under Articles 85 and 86 of the Rome 
PEGA aor ive tere by one) Of itreeyprimnenpa! 
avenues. The first avenue leads from a national 
court before which a question of interpretation 
oncAmticle @> ior 86 is raised in. a‘privatemicuvon: 


For example, in a patent or trade mark Suno, 
a defendant may plead that the exercise of the 
patent or trade mark right has involved one of 
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the agrTrechentsyetorbiddenpbywArts cite 2S. sen fa fiehe 
national court entertains doubt as to the appli- 
Catcloneotennticlels5ito the: circumstances tot 

Ehe casewa amayfiap pliyP tot themCoumth ofe Jirsta ce 
Lor, cayrulim ges Vand idle thie? nat oma comntet s 

One Of Mince csOr L82tr 1Sh requimed tornakeisiuch 

a reference, 


iieaotiers avenucsides® byfappeal tromia de- 
C1Si0n Otethes Commissioniwhiceh, Papaanmteriexamnpile, 
May; JUpoOnean cnquiryeunsta pated: ibyadts elgsonm 
Some Othcr= personsehaves founda contraventaon 
of Article 85 and imposed substantial fines. 
i suche agmaise? theiperson (found againstiaspordi- 
naribyttheyplaanta ff andy thes Commission ass 
ordinarily the defendant. 


invenather eventjeithes Court) of (Justaceuwa 11 
eave tivenpotimeestt Othe ordwinals susie oripmoceed— 
io andeanys Other e parity) (amecluda nee au Member 
Deate Jewhonappliesytojantervener andy showspausub- 
Std timaenntierestehmn, whe; outcomes of, thep-cacse, 
Foulowaneoppresiencetaonsy bye partiicesy thes tourters 
addressed by the Advocate General who makes a 
Ben cthymanalysase ofy thes daw) and? thes factsa and 
SUP Vestiseiconeddsiionseve The Courtpthens prepares 
and) plpleshies! ag judementa ans whdichg tes ine turns, 
desc ribessither d acts.a thefa ssmes.¢ they) pleadimes 
aid) tines Maw andeaty thejjendesets +0ut) at iconeise 
lel cere eC eanlaty >) allio wee Ositys§ aio an Sit @ianye Ofte 
Part Vesade nediida ney iaq Members otiates ori hes Commis = 
SO!) Ora welt holids cos tsyiorgidairect. that when "costs 
abades thes mesailite ams thes nationals court, ans which 
Ever case. arose, The judgment, I1ncludinep che 
mil in ceewiicestiven returned; osithe mational court 
OMitdnes Gonm isis Won. als) they case, mayy big gito, be 
implemented. 


The cases summarized in Appendix B supply 
concrete examples of these procedures. 
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General thrust of competition policy 


The: weneral’ thrust of competition policy 
in thes Ghee ast indicated! by? thercascis {mas 
treated by Professor Walter van Gerven of the 
University of Louvain?!, in five suggested 
value judgments: 


The farst!) of these value- judgments 
ion Obviously ,. che belie® that) abinrec 
Hnearkete economy a'Si,0 att Weast. ‘ais ta: po dane 
of departure, a valid scheme, a,c. the 
beltver that!) ai syeotem an’ whichtheidecksaons 
ge.to how what ind where) to" producer ace 
taken net? bysar cent ral* authority. bute by 
free enterprises (be it within the limits 
set by the authorities), is a system which 
is desirable both for economic and poli- 
tical’ treasons .- = For economic Teas ons:, 
because, in the words of the Zijlstra“? 
report such a System’ promotes: economic 
erowon, keeps down costs.» does* now aitow 
prices: €0° Tesult- in Over=protatse and 
brings about the widest range of goods 
and Senyices possibile." Ft! 4st aes yee mien 
economic democracy in which the needs of 
the Consumers’ are translated: aso perteugis 
as possible? in ‘the allocation oP proedmerion 
bactors, For political reasons.) because 
Such system wseideemed to Suit bestia 
political democracy in the Western sense 
of the word, i.e. a system where power 
1s spread over as many agents as efficiency 
Pernuts . 


This first value judgment is express- 
ed in many decisions of the Commission 
taken in respect of individual agreements 
which were notified to the Commission in 
view of obtaining a negative clearance or 
an exemption under Article 85 (third 
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paragraph) .) [tiappears) therefrom) that 
the Commission disapproves of all 
agreements: which purport or tend to 
divide the Common Market in different 
markets in which competition is more 
limited, regardless whether the division 
is made along the lines of national 
Erontsers jorsaions, other: lines, (such 
A5gcC.CteLOreaserOupuOL, manuLaeturers 

to divide wholesalers or retailers into 
approved and non-approved dealers) 
provided, Of course; that inter=-State 
commerce is liable to be affected 
thereby es elhus, se. 2. exclusive: dealer- 
ship arrangements which do not permit 
Patatleimunporussin che other dealterms 
GECLELEOTYsOnr which tend totherwhse sto 
Nain tbarnmdeiterenteprice Levelsmin the 
Varwouseterritories as well as ‘all «types 
of agreements between manufacturers 
COMSharesnankets sor ssupply sources. "lo 
EL XSPLOCUCe MON Or TL mpOrtrqu tas Om aLO 
fix prices or make sales conditions 
QiitOrimarcm pron LD ited sas a socnenal 
Tile se OOm noe OVeEraches lust Ofc xampiles 
PieAronehonoo es (tirstie paracra pi) gt lene 
ise tie cack, NOUCNING. aStOnashingeern Giles, 
Cspeciatd yanOtes nmwSOm cd teas Ub Od On Cad 
agreements are concerned. A notable, 
Porte wunouch, ts) that? the Commiss son. 
as of 1969, has shown its determination 
to fine enterprises which do not comply 
With the Commission's guidelines. 


Professor van Gerven goes on to point out, 
however, that the generality of the foregoing 
value. sudement as, to. be, corrected by aan occond one, 
WOiCheisetOmthe etrects haunts envi sageds as 
a ‘workable .lLave 1. Of COMpe Cait Onsen Obed oe Gir 
cOnpetitwon aswpossibie' (bub 'as*muech erro cent 
COlpetaetonwas Possible’. » Professors vausGerven 
readsithasUapproach into the’ favourable attatude 


=f3= 


taken by Community institutions toward co-operation 
among enterprises, particularly smaller ee 
ses, as indicated by the Marine Paints case and 
by the Commission's announcement OFLIULIS 29 PLUGS 
concerning co-operation agreements and Council 
Regulation No. 2822/71 of December 20, 1971. 


A third value judgment seen by Professor van 
Gerven is the so-called dé minimis rule» according 
to which an agreement is not prohibited if, by 
reason Of theaweak position: Of Pthenpartiesteherece 
in the relevant market, it is unlikely to restrict 
competition or to affect inter-Member state trade 
ima Significant mannér.-UThis rule may *bevderivcd 
from the VU1k case*”, from announcements of the 
Commission of Decénber 247 1962Vand May *274% 197029, 
and £romcoArtie veel vol the draft sRegulat pone nears 
to nereer) cantroriy. Professor wan sGerven sceswiire 
dé minimis rule“as related mot ofly 'to’’the economics 
of the market; but alsosto ‘the eeondmics “ot “the 
Community imstitutions in that “it “preserves "their 
time ZOreche more important teases: 


A fourth value judgment suggested by Professor 
van Gerven is a distinction between the consequences 
of agreements and the consequences of other concen- 
Praeioresw.. tie former are Jikely to, havesucmon 
Object and €rrect the Keeping alive of the le act 
erinctert party, while tf that. party 1s drawn ered 
an "ECOnOmic INLty, 1t 1s tikely to be madceumore 
efficient or abolished. The more favourable ap- 
proach ‘to poner gts Os is seen in 2 1966 .Goncen- 
tration Memorandum and in the Commission's opiniome 
in the Christiani case*® and the Kodak case29 to 
the effect that agreements within an affiliated 
group are unlikely to restrict competition, which 
is likely already non-existent within the CVO De, 
and are unlikely also to rely on consent since the 


Subsidiaries must accept the instructions of the 
parent company. 


The fifth value judgment postulated is that 
progressive concentration may lead to a situation 
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in which abuses of dominant position must be antic- 
ipated. This judgment is seen to be warranted 

by othe eproceedings tin, the -Gema case °0, five £00 1. 
case3t, the Sugar case°*, and the Continental Can 
caseri ase ea Thier sleaistisdeve lopment? writes: Professor 
VanieGemuent.) Yiwass tc heanily ai “fi ret) isitiepsrtionmerge r 
const rove 


Mergers 


Dives Wivcarcile sssotiithe! Rome? Taneaty. cvhiatierebate 
to competition make no reference to mergers. Never- 
theless). im Arts cliet :86.,) thie. (Gommirsistion; hasan, an— 
strument of sorts which can be used where a domi- 
nant sposition can be =shown... This: tsi allustrated 
by. -the: Continental, Can case>", 


This case held, in effect, that an abuse 
within the meaning of Article 86 occurs when an 
eine. enpmiesie, eh Ss, im) ai “domanantoposimtronieser cme th— 
STusi Gt hap Os aitaony tor thespodn tiawhemensiinicusd comee po G 
domination achieved substantially hampers competi- 
rONesO BolateOnlyconterpris¢siwhi chy #1 ni weh oimesmawy kee 
Con due tirarecmndepe#nden teyon mhendominven tentveripr isc 
memaviny Gy at he? har k-ety, 


The decision in the Continental Can case was 
the subject of interesting comment by a judge of 
GNiert Otis rose H)usitaicet aim iatglicocitu rier 2 uyvienged tretihe 
Centre of European Governmental Studies of the 
UnAane msneeyecon Ibdanbiuvoheandslatiethies Uni ver sity (of 
Durham in October 197355. The Judge said: 


The question was whether a concentration 

of undertakings! can’ eventually constitute 

an ealbis.es¢0 1} GlomimamitgnpoOwe nr cme lthymsagt rue: Chat 
the examples of abuse of a dominant position 
piven why unt ciermgsiGeait sete Shinn Sige Opeenids — 
Cat Fonwsehd& ats: sauthorsera liso) shad sconcentra-=— 
tions <1n view. Nevertheiliess,. 1£ one 
Temembensmuhati wintaic lesi86 Gi sspant od, 

the rules on’ ‘competition and that the 
Preatyis startin ati Wti.c le Sae2igarvdess:, 
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considers the maintenance of fair and effi- 
cient competition as one of the main objec- 
tives of the Community, it 2s not: so st®ange 
to admit the possibility of a concentration 
that results in a considerable restriction 
of competition, eventually constituting an 
abuse. What does or does not constitute an 
abuse. is a- question of fact, not-£o be jdecr- 
ded on the basis of some principle of 
natural justace, but in the lightsotetne 
economic order that is aimed tat) by the sys- 
tem of law concerned. Apart from this the 
Pourt) pointedimout -that,iwhivie Ari elie ass 
forbids any agreements between undertakings 
resulting in the prevention. restriction 
Srpdastortionuod “compe tition cit Loren cen 
ceivable that Article 86 concerning unila- 
teral. action by am undertaking shouldige 
conei.dered not to includes suchiipreventuons, 
Cestrictvon) or distortion eficoted » nor 

by agreeing with other undertakings but by 
Simply taking them over. 


Although thei opinion thas been pointed sour 
as a major addition to the Treaty - it 
meanwhile annulled the decision of the 
Commission on the facts - I must confess 
myself unable to see things in that way. 
But again the explanation may be that where 
Others think the Treaty should be interpre- 
ted aia static mandi restrictive manners to 
my mind it should be applied taking into 
account the development. of the Situation. 
notcapLy the circumstance ithath the mealaca— 
tion of a Common Market has opened possibi- 
lities for concentration that perhaps were 
already imagined but not yet actual at the 
conclusion of the Treaty. 


if telnet too ditiicult, under: the wording 
OL Hrti cle So, to accept an’ extensé ons obec 
dominant position (or an entrenchment thereof) 
in the circumstances of the Continental Can case, 
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as an abuse of the original dominant position, 
but squacve ws, to Chercreation “or a domitamt 0054 = 
EUnet arouweht Hahoute-the kinds.of results 
achieved in that case, where there had previously 
becn novdominant position. 


LivesComniss ons, ons July 18,1. 09735, asswed the 
CLext non sadal -drart me culation ‘on’ the control of 
concentrations between undertakings".2© It re- 
ferredsto the steadily, increasing naterofsconcen-— 
trations in the Community; noted that the compe- 
CEELONVecULeSehuthento.avai lable did eunotwacat 
adequately with the dangers to effective competi- 
CLOn waren result from thestorowingiprocess »,of -con- 
centration; noted that the Community Treaties 
Provide Tora tisystematic ‘control ofsbusiness: con- 
Sentrartonvondiy inathe coal and steel sectoar: 
referred to the Continental Can case; remarked 
that differing treatment, as between cartels and 
concentratvons would, according to the views .of 
ChremCourg on, Jus t.cevin that case “make a abregch gin 
Comming. ty. leoiwslatiton-on- conpeti tion which could 
jeopardize the orderly functioning of the Common 
Market''; noted that the effects of business con- 
centration are particularly serious because Whe 
Concer a ceonebranes “abouthanemrreversiblesaltera— 
GLOneOttthe market Structures). and! *set.out ethic 
foCoroLptiesvt ina ledratt.resulation sinegmo Seam ool. 
Tantcear tic lesson whuch are ‘to the tollowinge ieftecu: 


Ara.c Ve, 71h. Basic. Provisions 


1. JAny “transac tafon which? tase aie 
dunecrsorkinducectecit tect of sbranging 
about a fconcentrativon between undertakings 
Orvowoups of tindertakings vat dieu sitomotice 
Whech is vestabl'shed in the common market, 
whereby they acquire or enhance the power 
to hinder serfective. competition in Phe 
common market or in a substantial part 
thevect, “.s incompat@rbleyvywith the common 
Market in so "fax as “the cConcentvatrom may 
affect trade between Member States, 
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The power to hinder effective compe- 
tition shall be appraised by reference in 
particular tOwehe extents to whieh SsuUppLTers 
and consumers have a possibility of choice, 
to the economic and financial power of the 
undertakings concerned, to the structure 
of the markets affected, and to supply and 
demand trends for the relevant goods or 
Serv LCes. 


2.0 Paragraph 1 shallenot apply where: 


- the aggregate turnover of the 
undertakings participating any the 
concentration is less than 200 
Million. units of account. and 


- the goods or services concerned 
by the concentration do notmaccount 
in any Member State for more than 
25. per cent, off the, turnover sinpatone 
tical goods or services or in goods 
or services which, by reason of 
their chanacterastics,, therm pouce 
and the use for which they are 
intended, may be regarded as simi- 
lar by the: consumer. 


5. Paragraph 1 may, however, be declared 
inapplicable to concentrations which are an- 
dispensable to the attainment of an objective 
which is given priority treatment in the con- 
mon interest of the Community. 


Article-2 defines concentrations toanelude 
practically any effective control by one undertaking 
taking over another. The word "merger't does not 
appear in the definition. 


Article 3 provides (paragraph (3)) that where a 
concentration has already taken place the Commission 
may require it to be broken up or may Nequ ine any 
other action that may be appropriate in order to 
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Pestove econdl Grons ‘Otmettective ‘comperittion.! If the 
COMM VSoPoletrnds tia t ties concentratlon is) Caught: DY 
Auber Ley "but wyustitied under Article i °(3), 

the Commission may nevertheless attach obligations 
and ecCORdTTI ons tO its tindinp =eparacrapim(4yy4 


Article 4. Concentrations must be notified 
to the Commission before being put into effect 
unless the aggregate turnover of the undertakings 
concerned is Yess than one "thousand million units 
of account. Where, however, a proposed concentra- 
tion has already reached this amount, and the turn- 
over of the undertaking proposed to be acquired is 
fesse vial Oe MiiirOnguniLts OL account, NotatLucatton 
liSe 1hO-ce ro CU dao Us, 


Article: 6.” When a concentration has’ been 
notified to the Commission, the Commission must 
commence any proceedings within 3 months unless 
the undertakings under enquiry agree to an exten= 
Sion; if the concentration has not been notified 
the Commission may commence proceedings at any time 
i iteiconsiders that the concentration 1s caught 
bye Artic let 1" 


Article 7.9 A proposed ‘concentration must’ not 
be put into effect within 3 months after it has 
been notified to the Commission unless the Commis- 
SLONM aAnLormis, the parties that’ it as) unnecessary to 
commence proceedings. Once the Commission has con- 
menced proceedings it may require suspension of the 
concentration pending the outcome of the proceedings. 


Matacic to. 8 Hharlure to comply with the op l= 
Pationeco notiay may entail) the imposition by. the 
Commission of a fine of f£rom’ 1000-to 5050007 unt cs 
Oteaccount. Where: a cOoncentratnroneis proceeded 
with before the end of the time limit stated in 
Article! 65% or in the- face of an “adverse decision, of 
the Commission, the Commission may impose a fine not 
exceeding 10 per cent of the reorganized assets. 


Se 


Articles, I4cand) 154, Sihaidune: Co; abide 
decision of the Commission under Article 3(3) may 
be visited with a fine of 50,000 units of account 
fon eachiwdaw-of default...) Ally fines are sewer 
able. bvaitie. Gourt of Justice. 


Article: 174 Decisions under Artucle sore) 
and (4) must be taken within nine months of the 
commencement of proceedings unless the parties 
concerned agree to an extension, but this limita- 
tion, does not apply where the Commission finds) ret 
necessary to request information from the parties 
concerned or to icondiuct an investagation® 


Others. The Comission has* likes powers fou 
investigation as in respect of matters under Arti- 
cles 85 and 86 of the Treaty of Rome. . Although 
note so. Stated an. ther-dratt Reculatvon, ad riecesa om 
of the Commission are appealable to,the Court. of 
Jistace.oa/ 


That the Commission, in the meanwhile, is 
exploiting, Art iole?.86° and the decision ort nepicoure 
of Justice inthe Continental Ganr case? imi meoneec 
of mergers would appear from its answer to a ques- 
tion submitted’ by a-Member of the European: Parlia-— 
ment, tos the Commission one June’ 264.9 9:/ 30 as: toxrwherie 
ex he; Courte would andicate ‘as, soOon® as, possa) dices s 
Findings. inertespect” of, a proposed Merccmpmne wire 
cies industry°8, The= Commission, replied that. ene 
merger had not yet taken place; . that. the Commassao 
was continuing to watch developments in this in- 
dustry but in the absence of precise information 
On? 2) Specitai cy Merger, it, could: not’ say whether ouch 
an operation would fall within the provisions of 
APCLGrereo tos tne Treaty 


According to a Background Note of July 25, 
1973, from the European Community Information 
Service in Washington59, the Commission has said, 
citing again the judgment in the Continental Can 
case, that "more systematic supervision of 
combinations of a certain magnitude" is necessary 
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LO: ens ume feiabect Iver ‘compe tytaionedand cthae ait 
will seek power to ban proposed mergers where 
Pe Judess soiey willl conti! ictiwiths the? Gommnon 
Market. 


Dec CUOnSs.. COMpni suing: paragraphs: l/ayand 
is, ont page 19 iol thePourth iReport ronCompeti~ 
tion Policy of the Common Market, published 
an Aprage(lows),) appears) ito. hint? atitheavy mona 
in the field of proposed merger control as ‘will 
appear from the following description. 


Having been consulted by the Council, 
Parliament: andr‘the Economic and Social Committee 
approved ithe, Gommaissiton!’s draft: regulation of 
July #oVsy,S byiclarcel majorities, in ithe voourse 
of the discussions preceding the two votes, the 
Commissisiion! Stated ait was! prepared’ tor igecepits, 
by wage fPeamendment ‘to “the: proposal, therancilue 
Sion of a provision whereby competition in the 
world market would be taken into account when 
reviewing concentration cases; the inclusion, 
inudetathemprovas7. ons for compulsory motiticatuontss, 
Of Cases vot formation of, joint: subsidiarires® by 
independent undertakings and groups thereof; and 
the replacement of 1000 million units of account 
by eZ o0isiuc higini its) asPithe apere oa tes turnoves 
above which mergers of enterprises in the distri- 
bution sector would be subject to compulsory 
notiivea tyon.er Lie Councils hadmecommenceds dis 
CNssSiToOVmeotetherproposaleybywoukiner party. an 
JunemlO74+ and the worst ‘controversial questions 
encountered concerned possible problems of re- 
Concaulean ognataonalweindustrd diss socia iiand,me- 
gional. policies’ withy decisions taken by) Community 
authorities, on?) individual: concentrations. 
Nevertheless such problems arose in other areas 
of Community activities and had not been insur- 
mountabilesumulmcanyieventeithet fact, thatp there could 
be possible divergence between Community policy 
amicwundueidial inatronal spo licies. digynoty nmelaveve 
Cae vwGoumiission 20f Pts <oblisation to “take "whatever 
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action might be necessary for the Community as 
aowholes) Nsittio (thes pectic aissue: tot qa rakes 
application of Community and national merger 
controls, a consensus of views was particularly 
important since significant social and other 
Substantial interests ‘could be'vat: stakes cand 
the Commission's view was, that while the 
Community should take proper account of national 
requirements, this should not be allowed to 
jeopardize the Treaty objectives of undistorted 
competition or lofi maintaining) (thet instetutienal 
balances sought by the Treaty. 


Artiscl é .6o-ror tthe SImeatytoPrParis? (wharoh 
Will abedais cussed. Mater) ,awhweh: governs iiite 
EGS Mequites prroe authorize tion? som tC came 
mergers and concentrations by the Commission of 
the Conmunaties., 7 OnmyApril +8. 7197Sieehie: Commrs= 
sion issued a press release to the effect that 
it had authorized, under Article 66 of the 
Treaty," merger between -Fid tds JPA of auc 
(an: enterprise sub ject: ito) the Treatyaitand 
K18ckner-Humboldt-Dentz (KHD) of Cologne.49 
Under the merger, Frat and’ KHD! were ‘to Wratnstier. 
Vora, Dare ch:. holdin company. (AVE CO)» oy belecons 
Croiledmeby hratiw alle their lassie ts rin tthelkenirek. 
bus andi ttractorisectors.: (The Relleas 4 staced 
hates Theaset pects? ot ihe ioperation on! thetsmeanwesr 
Lor trucks.buses jand: tractors: aver been texanamed 
nea hep ont tot NT tac lle s198.5. (and) (86) rots feb ree 
Treaty." ) The. Yvelease’ continued: 


In thecase of trucks? andeareh icc lie sh fomt amome 
Chan se 3 tons the. haat ano. pee iwictho sae moro 
per cent share it the Communi tas mamrkiet..« eames 
second after the German group Daimler-Benz/ 
Hanomag-Henschel (24.74 per cent). Following 
the merger the IVECO. group will account for 
Aen per cent Of sthesGommunit ye maricet 


CF 5.28 per cent), without, however, altering 
Lee posit io0n.. 
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AGREES AN eet Esha Hue fOr Htiralc ton Solin whieh 
ChemmiVvECO Re oupl,! with Velo ape) centelot 
the Community market, again ranks second 
after the Daimler-Benz group (23.56 per 
cent). 


Lorativemcia sic of ibusess,. tthe LVECOpce noup) wake 
DIN Giehebiasiis TO ithe ciioures savaiilabilie: ator 
thesindivadual, enterprises 7 rcontrol 97 
percent cof jthesmarket,, behind thesDaimilier= 
Bemzmenoup:, (Wwhach thas} 20 a7) sper tcemtico f athe 
Community market. 


Dalivc Gag tihicngp.a nties: hiav. es e-erinam artied Mt wom Or 
Ves GOT Senpeh VECO! Ss. janti.cl és, ,0f 1ncorpora- 
PirOnschiat restricted competi ta ong. santsexamaa= 
nation of the merger reveals that it does 
iG Gane Niwas) kanye est ircitacons to eclompie taltaLion 
anid edo cis) hrotairepresient) aniiabuse. ot sa. domn1— 
Nana posasavon «by the: enterprises: sinvolved, 


This case has been referred to as a late 
exanp le jot pune=manner) of dealing with mergers 
beac hem@onnissmon sot the: EGSG: and yparta cular by 
becaltoc gitam ielnirsitir ates: tthe) gate r= re Lata. onishuep 
between the respective provisions of the Treaties 
Orem ne1ss9 amid FOits PROM es.) Gimny athiaess gc aisies pAribvisc, lees 66:6 
Ouetincemsornre sand. wAgth elves: 85) janidess 6) (Orit hepgla eter: 


ine: seommentis soit Mr. 2Jusitacce, Donner ,sabowt 
PhewGomtumental, Gan scases muhdich: have ibeenjeretexrred 
to above, provoke two thoughts bearing upon 
Ganvdduan aleouslatdonwes The, famgsite points: Cotte 
purpose and advantage of a preamble which would 
Basesrinsety Mts ice ac 0 lis teSt Ne St elon OF ewhiattesth ere digi 
me cLerred,toleasi et hie: bliacunale"! eof. hea silat ive 
icviiacite nN cHheS yan di, cOmissshOonses, wehneres CCONC sconce rms 
mine fadian tacies: Of, 4a, (hegisiative model, whichyplaces , 
Bead Seat WoueleGodta, sOte ROMe ye ater sWwIiO. lesgOns Ba. Mivas] 10m 
pamt Lod. sherunderndying 1.conomic ~and spolatacadl 
DO) uepaabethome, the .courts gins Such» a. sway, that. a 
Ot iate IGA noite pads, leet-Os OMS aden sisteoy A, Daa asleleul 
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could be created in Canada by directing the 
Restrictive Trade Practices Commission and the 
Courts to interpret certain of the provisions of 
the Combines Investigation Act (e.g. those relating 
to tirade practices, mergers .and monopolies) in 

the light of commercial policies laid down in other 
Acts of Parliament, but with a proviso such as 

that contained in Article 85 (third paragraph) of 
the Rome Treaty to the effect that the exemption 

of any agreements etc. is subject to the over- 
riding qualification that no such agreement etc. 
may be. exempted if it affords sthe possipammty (ot 
eliminating competition in respect of a substantial 
paroiaot «the products.it o which) vv sme Rate sr 


Trade Marks 


The facts of the Kaffee Hag t+ Case) (which 15 the 
leading case*2 of the Court of Justice. on ‘the 
subject of trade marks, are as follows: 


The German producer of Kaffee Hag, a decaf- 
feinated coffee, before the War, originally 
owned the Hag trade mark for Germany, Belgium and 
Luxembourg and had assigned the trade mark for 
Belgium and Luxembourg to its Belgian subsidiary. 
The trade mark was iexpropriated, consequent) upon 
the War, and a Belgian firm came into possession 
in. due course of the trade mark, for (Redroimiumeane 
Luxembourg and the shares of the Beligianm subsidiary, 
The German firm, encouraged by the Sirena4$5 and 
Deutsche Grammophon44 decisions, started to make 
sales in Luxembourg and so exposed itself to a trade 
mark infringement suit. The Luxembourg Court re- 
ferred to the Court of Justice the question whether 
the suit was barred by Article 85 of the Rome 
Treaty and the Treaty Articles relating to the free 
movement of goods. The Court of Justice noted that 
Article 85 was inapplicable but declared in ‘the 
affirmative in respect of the other Articles, The 
Court considered that any danger of confusing 
consumers by coffees of different origin being 
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sold under the same trade mark could be avoided 
by such added indications as "made in Germany" 
and "made in Belgium", 


ives eeicacsrionesor the iGourt. ob! Justice: in the 
palsdeonme ‘Clas'c),n (atid? ito; sthe| same effect® in) thiescsub= 
pemucner Wal feemia ceca sie tara s? st ronely scmith camied 
Dyed A Kempeamrant artaecle, "The Erosion?’ of Trade 
Maske Rass hits? ain Europe, 49 ihieoais tr yati Mir? Kempess 
dtUtach@zacadnisi therreasoni ne? of the Court is 
inate ‘thought trade’ mark recist ered: inttwo 
different States may have come from a common 
pourice.. meveritheless’ when ‘they sare’ ala tex bound am 
the hands of two quite independent producers 
ive res no cuarantee, perhaps not. 'evenra eorti- 
at cr mesisiiip carom , eunia te the? quail 1tajeisaioteit hertgoods 
manufactured thereunder are the same. Hence, to 
Euelo WON ro dance prodinced) an (omer counter yytto, come 
into and be distributed in another country under 
Bie common anes (Ore thie] two “trades markss aise ton con— 
ise fandeamasiiead) thes public) andes unfair to 
Piericnates Manik owne rian) ‘thes se cond! counter yer, 
Da tetecuil anil ive gots hey *bicd ‘arismad ler ientrepmrencum. 


Mreeikemipe atitraputesthe? Couritedmeciics one we 
Pes wcKteptiance On anv aroument advanced bye the 
nMdsrorcate-iGenerale in? thes earliver Parke 7 Davatss case 
and? ihies was) particularly ancensed? by ‘that? lawyer's 
Be atiemen Ceitonit nes Gourt that, MOni ginalilyrithertrade 
mark was intended to guarantee for the consumer 
pie Giiaild tiveotoas product  @ibut? mow ath tendsi more 
and momelito- biernothins more’ than? aapropr itor 
advertising jy Mrie Kemps sees 1tectollowing! logically 
Mom the=creation= of the EEC that asea Unwtary 
bead ies ane oye fisteusin Ould provide mio reaaateaadenem a xk 
within such area to be under the control of one 
persone: sin, ithe: meanwhile he angtes «that; anvexist— 
Pucutradjes narkeishould be: used only byi.asperson 
entitledathereto an thearear ot such wse and: that 
if a person wishes his goods to circulate under 
Eheriscame.atcande=markiinwditterent, Membemis tates whe 
Ehnuidese Vect: aenewst rades manisandi repisten staan 
Siena woaa te. 
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Mr. W. Alexander, in another article entitled 
"Some Comments on the Café Hag Judgment", 47 is 
more dispassionate. His point of interest is the 
question whether the Court of Justice will be led 
to distinguish, as regards inter-market penetra- 
tion, between trade mark rights and patent rights. 
He concludes "that all these arguments in favour 
Of a ‘dastinctaon will be found too Wrehe wien 
weighed against the interest of a unified market 
defended so strongly by ‘the Court of Justres = 
Holding this view he also believes that any special 
needs for exemptions’ in) respect ‘of ‘patent agree-— 
ments can be accommodated within Article 85 (third 
paragraph) Of ther ireaty ior “Rome, “thus 


Most arguments about the need for certain 
restraints in licensing agreements can be 
framed in terms of the conditions for an 
exemption. — Article: 85,5 paragraph 3 omves, 
moreover, room for a wide range of policy 
considerations:* promotion of innovation ‘and 
its) diffusion,» protection. ‘of  smallwenterp rise. 
protection by means of territorial limita-— 
tions advocated by Jaume or rather price- 
fixing apparently preferred by Johannes. It 
offers the right basis) for distinguishing 
between unilateral licenses on the one hand 
and cross-licensing and pooling of patents 
om the: other hand, and “allows? takin cgiamto 
consideration’ the structure of the® industry 
and tCherpower“or) the firms involved... ut 

can even be the basis for general rules 

to be laid down in block exemptions. 


Mr. Alexander views with skepticism, however, 
the distinction sought to be maintained by the Court 


between an industrial property right and the 
exercise thereof. 


A fair question is what would be Mr, Kemn's 
position had the German firm itself recovered 
(or retained) the trade mark and sold or licensed 
it to the Belgium firm, with or without a facade 
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of quality control, at the same time reserving 

to itself the right to distribute its own trade- 
marked product in the Belgium market. Presumably 
that situation, apparently possible under Mr. 
Kemp's preferred model, would have been equally 
GOuLusing tosconsumerss? ‘and. ithe ‘confusion. in 
both cases, would have been avoided by the very 
srnphe *expedient.,o£ andication “of, nati onalworaein 
SuggesteadebyathesCourt, ofvJustices> /Ont themtacns 
of today's marketing practices, the situation 
where one producer creates large customer accep- 
tance for a product by extensive and costly 
advertising, thus creating a valuable intangible 
puodwretyinwawtradeqnark: which) heicanythenmse lilon 
the market as a new and questionable type of 

MCU Stina MOD ety. iss not unknown, andy saat 
Beodst? dSumuchwatyVarrance with-Mr.-Kempis trade 
larkyeheory gas what “happened -in, the Kaftfeepnag 
Ca5cwmehewymost that can -bedsaid, ~perhapseeagainse 
the Advocate-General's statement is that it was 
too categorical and universal. 


iitaconchus tony itanays beesaidpthatethe sjiuris— 
paudenceeor the Gourtiof sJustice, «as rexempdi tied 
in Appendix B, has gone a long way toward esta- 
blishing the concept of a Community trade mark. 
The right of the owner to hold the trade mark and 
iimsel i explomt it) isinotwminterfered, with 5 so erong 
at least as he does not use it in such~a-manner 
SomtoOnapusev ae dominantymarket. position ;) ibutponee 
the trade mark becomes the subject of an agreement, 
Such agreement is open to examination under 
Article 85 and the trade mark right cannot be 
used to divide markets where the effect would 
be to affect appreciably trade between Member 
Statesmand ‘the designvor effect of the “agreement 
io ncosvestnict’ “prevent tor diastortecompeti tion 
Within tthe Conmunityo "Lf tthe+owner.ofmartrade 
marie ruchtiisein aldomindant positrons wherrete= 
Zant amagket ett swould tappear that his univateral 
Smemoisca worl thei ra chtyisropen ‘torscnutiny Ito 
ascertain whether the manner in which he is exer- 
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cising the right, for example, as a means of exact- 
ing excessive prices, is an abuse of such dominant 
market position. 


Patents‘ 


Writing in’*The Antitrust Bulletin Mri dosepr 
DelALlien of ther New Jersey Bar selects four eeecns 
Gonmission! decisions?) as-illustrativer of tie 
approach of the Commission to patent licensing 
agreements.‘+9 The facts of these cases°?9 may be 
briefly stated as follows. 


Burroughs - Delplanque and Burroughs/Geha-Werke 


Gases. °RUrroughs;"a°UtSiecompaniy, conterred 

upon Delplanque, a French company, an exclusive 
Pichte to! Manutacture plastirfiied*carbenypaperean 
France and by -a®Similar agreement? ¢onterredmen 
Geha-Werke, a German company, the exclusive right 
to manufacture such paper in Germany. “Both I1- 
censees and Burroughs remained free to market 

the product: throughoutethe- Common Marketenpi tage 
titiedicarbon*papervisctof high quality) andemore 
SXpPenstVeethaneoraiiary Icarbon! paperes vine 
Commission’ decided’ that the agreements’, “although 
Chey COULGUFTest rice Conpeti tron .Sdidenoereqrc 
Within -Articlé 85) (first: paracraph) “becausesthe 
FEStrITELLON *Wasenot appreciable; “having ianepane 
that theshare-or the -over-ald) carbon paper 
market held. by thé parties was*verysmalbl@andethar 
ac ie Chey parties, wererires” tos selivthe patented 
product throughout the Common Market. Nor was 
competition found to be restricted by the other 
terms of "the agreements, particularly the licensecas 
Oblagatronetosukespesecret, vfox lOsyearseartermana 
expiry of the agreements, the technical know-how 
received from Burroughs to enable the working 

Ot thegpeatents, this obligationsbeings jinsthe 
Opinion of the Commission, vital to Burroughs 
dealingsawith otherapersens.). (Thewdecision 

Ve eriticrseduby: Mrs Aldonefor«<fai bine te 
rationalize its non-acceptance of specialty paper 
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as a market separate from the remaining part 
(PO iperaicentjeof the: market: forscarbon) paper.) 


Davidson Rubber case. Davidson entered into 
patent license agreements with a German company, 

a French company and an Italian company, conferring 
upon tcachwitherexc lwsives raeht? to; manufacture and 
eSllj, Within ets national market., arm res tsest or 
cars and machinery for the manufacture thereof, 
under the Davidson patents. The Commission con- 
sidered the agreements to have appreciable restric- 
tive effectsoon competition within the? Communi ty 
and trade between Member States, the Davidson 
process being the key process and the licensees 
holding about one third of the Community market 
for such products. The Commission nevertheless 
found that the licensing agreements met the exemp- 
PION Condi taonssot Article’ 8S53'((thirdyparacrapn) 
because (a) they helped to promote technical and 
economic progress by making possible the exploita- 
tion of a key process in moulding arm-rests, (b) 
they reserved to users a fair share in the accruing 
benefit, since the latter found available in the 
Common Market parts for car interiors manufactured 
Dyionreve Pocunaduer, vadaptedmitoy thenweispecnal 
requirements and offering increased safety and 
ereatemrcomrort-. “and “(c) they noschonceryumposied 
Boothwactronsmwitlen were Vio essential to vine a t— 
Lainment tot, Phearvohbsectis® Thesexclasiyermiuehts 
were regarded as indispensable in the light of 

theo nemketisatuwatlonsiorethe) productSujand the 
investment necessary for the development of the 
process and its adaptation to market requirements. 
The prohibition against challenge of the validity 
of the patents had been lifted. The obligation 

to submit any dispute to arbitration was not 
likely to give rise to arbitration awards which 
might lead to different conclusions, notably in 
view of the fact that the text of the agreements 
provided that no clause might be invoked to 

oppose the sale between Member States of goods 
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covered by the agreements. In the opinion of 
the Commission, the agreements did not give the 
participants the power to eliminate compet? €10n 
to a substantial extent since there were other 
manufacturers of arm rests in the Common Market, 
and car manufacturers themselves met about one 
third of their requirements from their own Yre- 
Sources. 


The Raymond Nagoya case. The German subsidiary 


Of a-French company <conterred!’ upon® a Japenese 
CcCompanyrcont rolled by, thei caremakerstoyotazan 
exclusive license, in respect of patents, know- 
hows @ndeutality*mode Ls5ato-make)and* se) igangcine 
Far, Bast) piasitwien ti xine devices) used 1 nu makweme 
cars. The Japanese company was obliged to grant 
the French company a-non-exclusive(/ lacensedunder 
any AamproOveliont Or Otherwiseirelatedmpatentc 

ht. WLoneeODtatn og el ney Commis si Online thi se easce 
pranted a nNevatave clearancer 1ndrespect vot 
Avie lesioo fois cy paragraph) 4s concedings th aceeme 
exclusive rights aor thet Fare East andethtea banwon 
exports imposed on the Japanese company did not 
arhects competitions within: the. Common Market becausem 
Bue tovtheweharacterstics) of the, produces erie i. 
export from Japan to the Common Market was not a 
SemUous lak edeho.0 di 


Considering these tour cases against. ene 
backpround: of the provisions. off the’ Treatysethe 
relevant Regulations: thereunder; the writingsmot 
authorities onecompetition laws.) and. somesrenadced 


cases,°l Mr. Allen expresses the following 
conclusions: 


If BS evident) thats the. Commissionmsens 
Vislonusetesyuxrolesotaapplying |) the.nule swat 
competition to industrial property licensing 
agreements as limited primarily to prevent- 
ing the erection of artificial trade barriers 
Within the EEC which strike.at the yery 
heart of the objectives of the EEC - promo- 
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tion of trade among the Member States and 
CliMinatton Of barriers to such trade. 


Ribcdeilaty. LO this primary. -ugcdone: 
the=Gonmma-sston-wil l—attack, -inder:the- rutes 
of competition, only clauses in such agree- 
ments that nave no- relation. vo the economic 
OUeCUlVcs Of, INGUStTrlal properia, flolts.. 

SUC ae reements NOt’ LO .cONLeSt aCe mV dled mey, 
Otecuie Macnt Of Lrestrictlons extengine  peyond 
the life of the right. Even where these 
Gatscomiave 0OTrohatlon stO  Ule ec Olemic 

OD Cine om OLeeIMOUStT Id property ale ts. 
CiecmVesmrtCrrOns Mayr weil be Dewi Uc CmmW Mcrae 
Ricci otoo ue Malik te sital ce Set Ollo becom sho 
small or where the agreement involves foreign 
PAC oULial DLOperty srLounts andthe —Gomimlica ton 
believes the restrictive effects of the 
agreements will not be felt within the EEC. 


Peale ye adet OU CN CNC pCe CG 1ss0ll cae C0ace 
sourualwexpPpansilon Ot The scope Obsapplicatilon 
One Prem soe (ti rst panacvapn ) stOmexGlus? we 
pacerr= la Censing agreements, 10 25 eunelear 
from Davidson to what extent the expanded 
ScOUCmWIL abe Narrowed inpert tect ubys the sapp ii. 
CattoOuwol sgt ne Article 8S .(third jpanagraph ) 
Sxromp. Lon . 


Tirese conclusions appear fairly ends concisely 
to sum up the attitude of the Commission, likely, 
mmtncel|isocbhtootethe related jurisprudence, «coupe 
Supportreuspy che court of Justice, but ssubject. 
perhaps, to three caveats concerning: the acceptance 
Coe Cvemnanket anakysis in, toe spun OUGlISeCaScas wal ihe 
persugsivencss of the publicybenetits factor in the 
Navidsomecases) sand. the apparent concern saboutsthe 
suppression of imports into the Common Market in 
the Raymond Nagoya case. The "Official Notice on 
Patent Licensing Agreements", of the Commission, has 
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already been referred to in the previous section 
Of ‘thireePaper relating “to Notices etc. pubiisicd 
by the Commission. 


In a strongly worded comment on the Draft 
Convention for the European Patent for the Common 
Market, the Commission takes exception to 
amendments and qualifications proposed for the 
Draft Convention. The proposals would seriously 
impair tHe etfect of the Convention’ in*’preven ting 
the partitioning of the Common Market into national 
markets through the exercise of patent derived 
rights. The Commission would also extend the thrust 
of the Convention to prevent a partitioning of 
markets through the device of the holder of 
Daral bel national-patents assionine one or mone 
of them to a person with whom he has no "economic 
connecri1on".)) The subject’ is too. technical tobe 
further elaborated here, but the very lucid comment 
should be read in full by any person interested 


in the inter-face between anti-trust and patent 
law. 
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Vill sarr OOTNOIES 
VaU@ Cer Vvenm op, cutie, anotes20. 


A a SpOrLeprepared; by YMreecZaglsthearand 
Others for the Commission on economic 
POPECY and sCOMPEtCLULTON in the REC and 
Member States and published in 1966 in 
Lie Scmicsse st otUdLeseelompetition! uncer 
NO.aes 


Commission Decision of June 27, 1967 
("Ttwans-oceantMarine Paint: Associataon’) , 
Official Journal of the European Commu- 
Div esime Oca Loser July. 20g 06/7 gpacerl oo. 
theeexemption of the Association, agrec— 
Melita Wass SUDSeQGUeEntly extended. With 
EerLaims Limitations, to Decembere sl Mato7 GS: 
Commission Decision of December 21, 1973, 
Dra cadiavournad) Not .LLoey Januaryeceor 


Toy A eepace 13; ) CCH Common, Market Reporter, 
Vol.4 24 paves 941 2 oparagraph 9628.2 


Ofticrals Journalsotitheskuropean’ Communities, 


OUbEeC Ub eaaOCe. Los 


Kranz VOLKEVAGELStOJsG Vervacckersepemn., 
Casethon 5/698 gvulyr 9. ud 969snRecucid Wel, 


XV, 1969-4, page 295; CCH Common Market 
Lawekeporter, ~Court Decisions) 1967 O70) 
page 8082, paragraph 8074. 


These -vweterences are to the Oftireral 


Nogiceson Contracts -for-Exclusive. Repre-= 
Sentation Concluded with Commercial Agents 
and the Notice on Agreements, Decisions, 
and Concerted Practices of Minor Importance 
NoteCona nee wathin, Article s5ea tl) socathe 
Treaty, which have been described previous- 
ly and are referred to in footnotes (17) 
amaa (l9)}orespectavely. 


27. 
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The footnote reference to this Memorandun, 
in Professor van Gerven's article, 1s as 
follows: "Cf. the memorandum on the 
problem of concentrations in the Common 
Market published by the Commission Pia 11966 
WudeTaNos soi. 


Commission Decision of June 18, 1969, 
in Re Christiani-Nielsen, Official 
Journal of the European Communities, 
No? bles fl. -July 5S .ehoo9. 


Commission’ Déecrsionsof Junevs05—-ie70t 
inne kodak Orticia ls) ournal)otethe 
European Communities, No. L147/24, 
oye re LO 70s 


Conmres LoneDecisi1on, OfoJunei 2) 1971 gaan 
Re Gema, Official Journal of the European 
Conhuntetiese No. L134/15;,<June 205210. 


Commission Decision of December 14, 1972 
in Re CSC-ICI/Zoja, Official Journal of 
the European Communities, No. L299/51, 
December 31, 1972. 


Commassaon> Decision -of«January! 23. 20732 


im Resburopeant Sugary Industry, Officwuay 
Journal of the European Communities, No. 
Piso ies LOPS: 


ponbinental .Gai Cases. Op. Cll... NOvew ae 
iieja is 


Judge A.M. Donner, "The Constitutional 
Powers of the Court of Justices ote the 
European Communities'', Common Market Law 
pevien, Vol. 13° No. 255May) 1974 eye 


Yocument No. COM (73)°1210°-finals ?/breeseise 
July 18, 1973; CCH Common Market Reporter, 


-89- 


V Oe 2 sy (panwacnapheo SoG, page s95 00meulseq. 


PieDepdkhyectO. al quiestilon—an—-L975 from a 
Member of the EEC Parliament as to why 
progress was not being made on a merger 
Regulatvon,-the-Gouncil replied: 


The Council examined the proposal 

FO twdtete cul Lati-on—-on--the-control of 
concentrations submitted by the Conm- 
Mrssion to. the Council ton, Julyo 20, 
Pye Oecd sesOOny as a to recedV-ca=st hero p 4— 
nions of the European Parliament and 
tne-EConomic?’ and; Social Committee. 

The examination highlighted the com- 
plexity of questions atpulssuc. and 
revealed the existence of many and 
Vartied=propLems—-con cerry ine. ume tpt tas 
cular, the scope of the proposed re- 
gullation, the relationship between it 
and national systems for controlling 
concentrations, and institutional 
problems. AS alresult.uthe Council 
was unable to take a decision on this 
proposals by; January. leave dome dd 
envisaged in its resolution of December 
yea) OVS.) ONF LNdars. Url ale p O.laciyE, 


However, work is actively going ahead 
tomenabie the: .Gounci ito. take yas decision 
One thaseproposaie fOr a regulation car 
the%earlvest opportunity. 


(Written Question No. 212/75, submitted by 
Mr. Notenboom, Member of Parliament, to 

the Council of the European Communities. 
Opiviervalhoourndal “Noe (C255) October 1s,379075.) 


Written QuestlonaNno. 7 Ph 72 submitteds by 
Mr. Vredeling, Member of the European 
Parliament, to the Commission of the European 
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Communities, Official Journal of the 
European Communities, No. COAT J Ue ao 


1973; CCH Common Market Reporter, Viol. 
2, page 9298, paragraph 9583. 


Background Note from athe European 


Community Information Service, No. 
Poy eS. Washinton, DC, Jil 


1973; CCH Common Market Reporter, Vol. 
Pe pare G52 0 we tsed... PAraeraphe ol 


Press Release from the Commission of the 
European, Gommunt tiles.” No. SLP (G/5)s 07% 
BYusse los, April 6, LO7550) COs Common 


Market Reporter, VOlw.. 255 page 617), para= 
Oia Pn 07 52. 


Vaneeuylen freres. Vv. Hag sAsG.,, Case Nor. 
Woo oee Ul y yoy, L97AS SI REpPOTECS. Ore Wace 


Detore tne, Gourt,, Vol, 1974-525 pave 7aAe: 


CU Common, Market Reporter, Count. Deco rc io 
bovay, pace ClhilS>-3,. paragraph) 625.0. 


pee also, however, the Winthropycase- in 
which if was held,.in. etfect.,that for 

the holder of a trade mark in one Member 
Micaces tO Sseck. to prohibits thersate therein 
of a product deriving from another Member 
State where it was sold under the same 
Crade-tark “erther by onr-withesthe.consent of 
such first-mentioned holder, would be 
incompatiblé with the Treaty, rules relating 
tOethe 2ree circulation of. c00ds* Centrataum 
Gtudi, Ve Winthrop, .Gase No. 36/74 .80etobper 
Sts 1974; CCH Common. Market Reporter smcourt 
Decisions 1974, page 9151-58, paragraph 
Sadie. LU will bevwnoted that.tn bothweme 
Kaffee Hag case and the Winthrop. case - tive 
trade marks in the different Member States 
had a common origin. Quaere as to the po- 
sition in regard to identical trade marks of 
different origins. See question by Member 
of Parliament and answer by Commission: 


43. 


44, 


45. 


46. 


47. 


48. 
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NratCleneQuest ion NOL 455 /74,50ft1 Cia) 


JOU algNO.» CL9 74 January, 27... 19753 


CCH 


CommonueManket Reporters Vols °2sepagev95s3, 


paragraph 9712. 


DERE Naw ol. ly Vie BadavGamoHeet tate, 


Case 


No. 40/70, February 18, 1971. Recueil 
VOlwe AVI, LO7 TEL se page, 6957 Che Common 


Manne CmNeponuer, Court specrs1ons sho y B— 


IVs spaeead M0SeeparagraphyouOs. 


Deutsche Grammophon v. Metro - S B - 
Brosemurkte.) CasewNa.. 78/701 Junes 8. 


Mop ieoerecucil] «VOLE XVILS Ag7deSe 
487; CCH Common Market Reporter, 


page 
Court 


Decist onse 1071-197 SA pager/1835-os9 Pa Go= 


graph 8106. 


Jom. Kemp: Uihe! Erostoneet Trade; Mark 
Rights in Europe't, Common Market Law 
Review, Vol. 11,;Number,4, November 1974, 


page 360. 


Parkes. DavissG,.Co.,v. Centratarm., 
Tove theOrUary 297 LoOOe sa Recuei. 


A1V-2, page 81; CCH Common Market, Reporter, 


Case No, 
Vol. 


VOUGt@DECESLONSS LUG /=19O 70 [ADaAg eas oO. 


paragraph 8054. 


Common Market Law Review, Vol. lil, 
November 1974, page 387. 


Now “4), 


In reply to a question put by a Member 

of the EEC Parliament to the Commission in 
oA the Commassio0n, stated, in parte that 
Norpro ress Was ,expected On wan PhO pa ton 
Conventl On Untl | the GUucsSt LON Ot cor iura unis 


continued membership was settled, 
Waseeant1erpated that a, sutsicient 
Of States. would, have’ ratitied, the 
European Patent Convention by the 
1976 to permit the opening of the 


Da Cet 
number 
(wider) 
end of 
European 


49, 


20. 


oe 


De. 
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Paceneet ace shin” LOY s (Official Sdourinal 
of the European Communities, No. C94, April 
26° 1975e, pace 2654" CU Common Market 
Reporter, Vol. 2, page 9626, paragraph 

Ee On.) 


These Anti trust: bulletin, Vols. X1LX5" Number 
PePspraime O74, 0 pegs, Os. 


These summaries: are’ based onsithe OLE. Co: 
Guide to Legislation on Restrictive 


Busaness Practices, Vol.) 445 pagese S5=i357, 
EEC section: Decisions of. the Commission 
of  Delcember 22),'19710un, ther Burroucnst = 
Delplanque and Burroughs - Geha Cases, 
Grtrcisie Journal? No. :13/72. ote daniaws. 
1751972; Décision of the Conmissionmoe 
June 9, 1972 in the Davidson Rubber Case, 
Orere tale JOUurnalw Nowe Ld 45! Of une ees. 
[9723 MDecasvonmor- the! Conmiss onto 


June ro, t9/2-ine ther Raymond NagoyarGase, 
Official Journal No. Lbl43 of June 2oneo 2. 


pee Da Gio Cuan y..eChe Pia Tee Mile See rasa. 
OU nus, tO Le 46. 


Commission Opinion of September 26, 1975. 
Official Journal of the Huropean- Communit test 
October 9, 1975, pace 26: . CCH Gommon 


Market Reporten. Vol.92... pave pe BY Pies ysis 992 BAS 
re fe ¢ 


=O 
WETICL “SPECLALSAREAS 


The Treaty of Rome contains special provi- 
Slons relating to Transport and Agriculture, in 
respect of which subjects the application of the 
competition rules contained in Articles 85 and 
S004Ss Modittaeds 


i Damrsp omsti.. qeAtetacile: iA -promides? that: pthe robsectimes 
One t hicttimening imp wes peic t) od: 4trans ports shaltigtbe 
pursued by Member States within the framework of 
a commomstnransportati on (policy, 8 Wrtdicle 475 pio 
vides that, (for otheypurpose of implementing /Anti- 
Cie Aienan ad atvakin ein to: lacicount itheidisita nictaiwve 
Heavuneswon transport, the \Gouncil, jon jasprepos al 
from the Commission and after consulting the So- 
Cial and Economic Committee and the Assembly, 
shaliatlay down rules ‘applicable to anternational 
Pe auls POusho TOD trom euiietiterrniit omy tok sa eiten bem 
PeaucwOlewassane across) the\territory. of one sor 
Wome Member Stiaties “and opresicrni bing “the econdations 
unde rwhp chrmnonre sident:carrLlers@may coperaite 
Prenspon casera Ces» wistthini va) Member Sitlatert taBy 

way of exception, however, where the application 
Oe gpmoeviswons ieomcernany: thie iprancaip lesmote tie 
resulatoryrsystem of transport would ‘bemliabile 
Homhave ial Seri ousiteffect: fon’ the: standardvof Mining 
and on unemployment in certain areas and on the 
Dperauroneotmtransport: facili tiles sthe-Councnl 
Mimsite aictwunanwmou'sil yi fandmiithimus ® also) itaketernto 
mecounitintn emilee di “hom cada ptiattiion: ftio (the ieconomrc 
development which will result from establishing 
ner reommonme Mam ket. @ (Anvtilic Nel 7 ep rovasdesssthiat 
Meaeemonjaiesatds: tolptmans port: ishaliybemcompati bite 
witch ‘the Treaty if they meet? the! needs: otico- 
Pediat one Of transport or sit they represent 
reimbursement? for the discharge of «certain /obli- 
Kapionse inherentaim othe concept Jofia@! publwue sex 
We Gersiahteic lie v9) nesy diumectied) sag aamsit Ida sicramiura= 
Catone or pomonds: of fooutntir ys com somireane low 40n) dels ba 
Mativontes Avticd 6 780 sis) directed agaanst erates: fand 


OA 


conditions involving support or protection in che 
interests of one or more particular undertakings 
or industries, unless authorized by the Commission 


which shall take into. account in particular the 
requirements of an appropriate regional economic 
policy, the needs of underdeveloped areas and 
the problems of areas seriously affected by po- 
litical circumstances on the one hand, and the 
effects: of Such rates and conditions ‘on -compert— 
tion between the different modes of transport 

on the other hand. Article 84.provides.that the 
Treaty relating to transport apply to transport 
DY Davl, road and inland ‘waterways but Chat the 
Comrerly acting Unanimously, may “decideswhetner, 
to what extent and by what procedure, appropriate 
provisions may be laid down for sea and air trans- 
Porc. 


Council Regulation No. 1017/68 


Im che sresubt; transportat ron, by. fatwa oad 
and inland waterways, as well as sea and air 
Craispora, Was exempt from ithe competiti om aumes 
of the Common Market until Regulation No. 1017/68 
OL the Councul “came into eftect onc =) wiv eeooor 
Thesapplication ‘of .such rules ito <sicia vand aaa 
transportation is still in abeyance and will remain 
sO “until the Council considers Atseltf Gartay pos itwog 
Lo; idy down specrtic wrules for such modesieon 
Lramsportvation. © Anharticle: in ‘thexbiconcmaist tor 
August 2, 1975, indicates, however, the intentxzon 
of the Commission to inquire into the workings 
Or the internativonal Air Transport: Association 
(IATA), through which international air carriers 
agree upon fares: and - tolls. 


The recitals of Council Regulation No. 1017/68 
refer to the sometimes all too fragmented commercial 
structure of road and inland waterway transport 
and to the circumstances in which agreements and 
State intervention may and may not be acceptatler 
The recitals also note that enterprises rendering 


25s. 


Seivacese Ore asceneral economaciintexresteshould 
bes Subsectptoethesapplicationnof, the, Regulation 
LOmineyextent whatesuch., appla cation, doesanot, in 
fact or in law hamper the performance of their 
specials tunctaonswand that,.insanyeevent,a¢he 
development of trade should not be impaired to 
By POdnte thateis.contrary..to the:interest, ofsthe 
Community. 


AUC Lewes ets Out pthe, basiceapromis ton: 
The Regulation applies to agreements etc. in the 
field of rail, road and inland waterway transport 
Miose robs ect. or,efiectris.to set ytransporte«rates 
BHORCONGEL ONS aeLimit on control thessupplyaot 
en DOs LCeSautShanbeshransport. markets. 
applve Gecinacal amnprovyements or cosopemation, Or 
jOintivyedtinance, o% acquire transport equipment. 
Article 2 then sets out the agreements that are 
bombewdecned prohabuted «wathoutsa praoteadeoksion 
Deineynecessary;.such agreements paralleling sthose 
CiatepauirdemeArtiche:858(firsteparagsraphjeand Councn! 
he gla OnwNO. ol d,5aneyprohibitedsin, thercase of 
goods and services. Article 3 enumerates the sub- 
jects of agreements etc. which are deemed not to 
be ipeoht-pited by! Article~2+.uniformeapplication 
Gu sbhandards sand types for equipmenG andasupplies: 
Seonainee Oo e].01 nt wise. .of .pensonne.!,, equipment 
CarGuensunOr ehacLii thes: & OGeanizatuon pot yeonnecuLne 
or combined services; establishment of package 
Boones wtiniehusivie -Of.competitive prices"; ssrouGime 
Oe tid iicw beand «'! (.0..ethe .cstablishmentsot sunito em 
mule csetOaathesestruchure sand .condt-tLons ehor appilyauns 
Bie eCansnoGhenatentableseinsOfanedas: thevedoeno” 
(ixacranspout rates pand. conditions". .Antacle.4 
has cin mind aroups.of..small and.medium-=size .enter- 
prises. It exempts, from the prohibitions set 
EOVehee wart Uc Le 25,404 cr cement suc tCraWOLch lavyewr ie 
Follouimeepurposes, .but.sub)}ect.t0.the~qualiti cas 
iOs) silent i<01ed.: 


rathe creation and ,actavitaes Of oroups or 
road and inland waterway transport enterprises, 
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- thé joint financing or acquisition of 
transport equipment or supplies directly 
connected with the performance of transport 
services ani so fam as this™is neeessury for 
the common business of such groups, 


and the combined loading capacity of the 
group does not exceeds 


- 10,000 tons for road transport 
= 500/000 tons for inland waterwayetnranspor ee 


The individual capacity of eachventerpurse 

belonging’ to the group may not*exceedsiy0Ue 
tons for Toad transport oresosd00rten-mean 

inland waterway transport. 


(2) “Wheve the application oLreasYreecmemecn 
decisions: Or -coneentedu practices *reverrca 

tO in paragraph @l has; in-individual cases, 
efrects that*are=incompatrplevwrthe ecm econ- 
d¢evOnS Sete Lor th win tar Gieless fanaa 
constitute an abuse of the exemption provided 
in Article 2, the enterprises and associations 
of enterprises may be’ compelled’ to* putvan end 
bo Such "effects. 


APCICLE Ss provides ror the texcmprvonoe 
agreenents-ctc.s whreh contri buter tor ther imp rovemcins 
ofthe quality of transport’ services,) tovthesproncs 
tLOn Of greater Contintity andl stabpintyeoreser= 
Vices, toAan “inerease aneproductivitys or -comric 
promotion of technical or economic progress.) Stich 
agreements etc. must, however, take into considera- 
tion the interests of transport users, and must 
not impose restrictions that are not essential to 
achieve such objectives on makesie* poss tblestor 
the enterprises to eliminate competition for a 
substantial part of the transport market in 
question. 


ALTICLe "6 “1s “paraslvel toPArtrelersosorerne 


SIT ine 


Treaty relating to abuse of,a dominant market 
DosteCrongKSce Appendix A) i, SArtacle 9 als 
paraitca torarcacle, 90 of the Treaty relating 
tq dumping. 


In O@ctober)1973.,, the Commission issued a 
preesecireleascwurcing a common transport policy 
WeciinethesGommunity.. the Commission:-hadysent 
the Council a communication proposing that new 
mpetusybe Given) to the; further development wot 
tie CcOmmom transpart policy. “This!!, saadwvenhe 
Commission, "will involve measures at the enter- 
prace Level ywachwalyiew to creating conditions 
under which transport. enterprises can; compete." 
Piewcommisstoniremarked that; within “a, transport 
system integrated at the Community level "the 
LwaonmspOoreg Cuterprises; would sturnish; their services 
Sieanmerketywheres, tree jand healthy, competativon 
prevattseewhntchs1syrequirced)tfor a trues common 
CranspOrtamarket') ys lhe, Commission: envisaged «that 
Cievacvelopmeme Ofpthas,conmon policy »wouwld 
necessarily take several years. Co-ordination 
Or anvestment programs of Member States “must 
takev all modes of transport into;consideration, 
Pmoclidiiews eo cand alr transport, O1l pipelines 
and new technology.'!' At the level of transport 
enterprises the Commission contemplated "measures 
PorecdualwcOnlaltLons Of vcOompetition-~s..%. Propo: 
carseonmine; control of »capacity-and transporte 
Pecestanug second cLtonsCOUlLdWplay a part ondy-unt a) 
the "common transport market' was created. The 
Commissionwatethe same time noted thats"In seeking 
Eber oOptimumesize Ofstransport yenterprises, astruc- 
fovea rena sunescuwt | lo havestoebe=takeneitmethere 
must “al’sow “Satd) the Commission, be “co-operation 
Detweenvallytransportynetworks: and modes yor 
Transportyvin poth. the technical -and, commercial 
crolds= ee TheeGonmrssionesaad- that, sas va leurse 
step toward further development of the common 
Pranspottanolrcy sit wasepropasing }|"asseries of 
special measures in the nature of an action program 
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for three years, 1974 to 1976, and preparatory 
work for the year beyond". On June 27, 1974 
the Vice-President of the Commission made a state- 
ment to the Council on the progress of the 
Commission with regard to the "common Transport 
Policy.t)\ He stated? that, "Inv thes field? of eed 
and ai¥ transport as well as*-of “the” pores; =the 
Commission! is following up the ideasy expressed 
in itSictonmunication<! (The latereintercstmon 
the Commission inethis, latter taeldeias mereudy 
been noted. 


Asricultures “Article 38°" provides thats Vile scon- 
mon Market Shall extend to aerrculture andeervade 

in- agvictitural products." “Agricultural producess 
is- defined» to-mean the products® on) thessorl wus 
stock-farming and fisheries and products of first- 
Stage processing directly related’ tovsuch@producces 
Save as otherwise provided in the following 
Artrcles. 39. to’ 46,-the rules: laid down forthe 
establishment of the’ Comme market are =torappey, 

CO seTieuttural i products. (The, products -2ceuare, 
subject to vstch Artteles “are -specitied Mesantes 

Ll Of the lreaty. } 


The, operation” and “development of the common 
market for agrictiltural products 1s to bev accompa. 
nied-by the establishment ofa common agriculture. 
policy among the Member States. “Article 39"sets 
Out The ODyvectives Of. the Common acritcultanea l 
policy: inerease; of productivity by promocmme 
technical progress and by’ ensuring the national 
development of production and the optimum utiliza- 
CLOn OL wesources; particularily! Lahours wat ain 
standard of living in the agricultural community; 
Stabilization of markets; assurance of supplies; 
and "reasonable" consumer prices. In working out 
common policies, accaunt is to be taken of the 
particular nature of agriculture including its 
social aspects, the need to make adjustments by 
degrees and the relationship of acrLcuLguue 


= Ole 


within. each Memher State,.-ta the over-all economy 
Of thats State. Article. 40° provides :thati,> mn order 
LO .aetddn Ge, Objectives: descrabedeu ns Arwtaclens o:, 
a "common organization" of agricultural markets 
sialile be sestablashed andi tshall take, the form, 
depending on. the product concerned, of (a) common 
munes OncCoMpetition or (b) compulsory /coordina- 
tion.of national market organizations or (c) a 
European market organization. The common organi- 
zation,may take all measures required to attain 
Phesobgectinves stated in <Artiche-39 « manid sin 
periaicu bar regula tionsof prices, <productionsiand 
MapKetIneceaALlds, ~storage and (carryingistac mates 
and common machinery for stabilizing exports or 
imports. The common organization must exclude 
discrimination between producers or consumers 
Within therCommunaty. “Article: 41iprovides) that, 
Lom nchinmevcach gthe ‘ob jiectave'so ist ated am Artie ke 

39, provision may ‘be made for coordination? of Vvo- 
Cat Onaletrainings; nesearch, dissemination oOo 
agricultural knowledge and joint financing of 
Prove ctshandy imstitutions; and provisions may. 
So omvcmiademLore,o1nt, Ineasunes stor protects the 
SOUlsumpt Ono tepartiucular products. 30 Antacle: 42 
puovd deserenatethelaule’s> on competi tiontrshia ti 
soivyetomprodictilon. of and itradexinsapruculitural 
Products mOndy LO Uthewextentsdeterminedsibys tive 
Gouger) ame accordance) wath? Artiche 42S) @2atands ions 
account being taken of the’ objectives stated in 
Prt cen 69epe and) the: Council’ mays “in partitcu Kar. 
AuchoOraZem tier orant i no ofvaiany (aja torothe worotece 
iaonmotlenterprisiessihandicapped: by structural sop 
acral ee Omid 1.01S 2aacandae( bn Wit honbithe erranewo vk 
of.economic development programs. Article 43 
depicts the method of implementation of the common 
erucultunal policy; they€ouncil, Onethepbasis 
of a proposal by. the Commission, will make Regula- 
tions for working out and implementing such 
policy, including the replacement of national 
organizations by one of the alternatives described 
in Article 40 above; and the Council may replace 
national market organizations by the common 
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organization referred to in Article 40 provided 

(a) the common organization offers equivalent 
safeguards in. respect of employment and living 
standards, and (b) such common organization ensures 
conditions for trade within the Community similar 
to those Sxistine an a national market uu ore 

44 contemplated the establishment of minimum price 
systems where necessary to protect the objectives 
stated. in Article 39, but it has never been itivokedas 
Articles 46: provides for the application Of) impose 
countervailang charges ‘to ‘counterbalance: helt ones 
titive advantage conferred upon exports by national 
marketing organizations. 


Counce meculam om No.t 26ntot. 1965 


ThissReeulataion applied selected rudties soe 
Colpeticvon to the production of and tirade gn 
Ber cul tural products...  Iteicited the aecdUs tana 
Certain wiles of Competition be. mad eycapplic amc 
to Such, production and tradesam order Voledaminraee 
practices contrary to the: princaples, ofgitiemeo mines 
Market?) and: prejudicaal toothe attaimmenttmtamne 
ahyectivesrstated invArticle 39° “and 4 niwomdemiao 
provide: a basas’ for) the future: estab lishiientaon 
a system of competition adapted to the development 
of ches conmonemreracolitural, policy a “Mtoe leo 
tecited the’ ratvenale of such: application soe 
Primevoles ot Articles, 85 and’ 865 of? theldt cate 
CO berapplued to production of) andi tradcedmece vee 
CcUitural products: “insofar as: theiTm application 
docs not ampede the functionines of nationale @reanee 
Zeclons: Of agricultural: markets ore jeopardize 


attainment, or the objectives: of Article Sonmta he 
iweaty 


Accicke lof Regwrlation No.) 26% prowidess tas 
the competition Articles (85-90) and measures in 
implementation thereof shall apply to production 
of and trade: ini agricultural products, sub jeccma 
the exceptions stated in Article 2.- Articles 
provides what Article 85 of the Treaty) shallemoe 
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Ppiey soon alrecementus ete. that "form an 1 theecdeall 
part of a national market organization or are 
Hecessary aor the Obtainment ‘of “the obyectives 
omer Miiernrenrere * 59) Or tie lreahy .'!@ «lneparal-= 
PUrare cesta “1oO'c “apply “to va crecwhents "etc eof 
Larmens sand stheir™-associatrons, "belonging “tora 
single Member State, which relate to the produc- 
Lowi Or sabe Ob “agricultural “products “or the use 
wumrormiustacrneeres tor ™thetstorage, treaenentegr 
peocessing Otresuch products “and under "which there 
moo OD ereacron co icharge Tdentrcaleprrees'. 
Mtoe s te GOMMESsstTOlN tinds chat compectrttUlone 1s 
Eirenepyewexcruaca™orrethar- Che ObyveEctrves eor  Arttcore 
S97 Or tie treaty are jyeopardized~. “The “Commission 
is to determine what agreements etc. meet the 
Eonadterons mentloned rand=to undértake such determi 
Patron, Oller ts' OWN “Initiative or at "the request 

of a Member State or an interested undertaking or 
asscocCration "OL undertakingss Artrele  S—provides 
Biter rce rere eo leery rotr the rreaty “(relating “to 

mn pire esitarl app hy  towvagricultural products. 
mrcechat spartorot “Artic le 93 “(review of "systems 
OLearas ot =the “lreaty “shall app ly "to such =producus:. 
A comment “in the -CCH Common Market Reporter 
Dponreticecrirrcireres “bein? encountered in “imp le= 
mentine “the common “agricultural *polacy *for the 
Eonmmuntauy 1S referred to "elsewhere. 


Banking 


The Rome Treaty makes no special provision 
in respect of the Banking industry. It has been 
mmo nued. snOweVel.,. as of LS Eobruary 1973) 9 Car 
Pies Conmissivon «Was ,cOnSidernin’ issuing specitic 
Reaulatnons ton such industry. .COnSidevdt LoOnenad 
apparently progressed to the stage that the 
Banking Federation of the EEC had submitted a memo- 
mondumecocthe Commission. Lt.twas, aso noted  eirde- 
before arriving at a decision, the Commission would 
Ponsule with gbhe Monetary ,committee of the Commu— 
ak Baar 
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Insurance 


The competition rules af the EEC apply to 
the insurance sectors of the Common Market without 
GUudadit ications. ~. Lhe Commission 4as gievar aircike ss 
appeared to believe that this industry may pre- 
Sentsspecial characteristics calling ~fomgaeipas girs 
cular Regulation. Several .jyéears ago the Gomis 
Sion began a dialogue with the European Committee 
of Insurance. Depending upon the information the 
Commission obtains ‘and its).apprailsal theroot gthe 
Commission. will presumably .dinect vis tbe Lon 
to the necessity for any special Regulation sand, 
Lf 750,00 thespranciples  thercot.. . sun sene me a 
time. fihe industry has notGubecn jtrecated sds scone 
or gone without Scrutiny, Early in.1969, the Gon- 
Mission indicated to a number of insurance compa- 
nies operating in a number of Member States that 
in its view a number of their agreements were in 
contravention of the competition Articles of the 
Treaty and the companies discontinued the objected- 
to .items without requirine the Commission jeorcon- 
mence proceedings against them. There may have 
been other activities on the part of the Commis- 
Sion in the insurance sector which had not 
reached a level at which they would be publicized.°° 


Consumer Protection 


It wild have been noted, from earlier pares 
of this Paper, and it. may “also be. noved (rom 
several of the cases summarized in Appendix B, 
that Articies 85 and 86 are:-sélf-entorcine to the 
extent at least that they may be pleaded in 
defence of private suits in national courts. “A 
related question is whether contraventions of 
these Articles afford original causes of action 
On the pare of persons iwho consider tChemselivces 
daunatied by the conduct constitutine the contra 
vention, In 1972 a Member of the EEC Parliament 
asked the Commission "Does the Commission share 
the opinion of the Dutch Government that there 
is something to be said for purchasers being able 
in certain cases to claim damages for injuries 
that they have sustained as a result of the 
infringement ...- of Articles 85 and 86 of the sEEe 
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Treaty?" The Commission replied to the effect 
Gittelembodw Levegs that such Suits coudd bean a= 
portant supplement to its own enforcement efforts; 
Poise Civcwmavial ability! off Sucheeriszen be OL acco 

Ce pond ednmpone lata onads lawn, thatidat. had® arranged 
for a study of the subject and published the 

resulta Thereofoiunh 196630. and! that the experts who 
had done the study had concluded that where the 
conpetitvon. rules oOfythe Treaty hadwbecnavitolated, 
pienuiny ued parties could), under natzonale law, 
Dbiainwindemnist 1.cationiin!anystform! permitted by 
such law: damages, cease and desist orders, 
pemaliiiess and@publication. ofi judgments .cyiihe 
Commission added that the principle was’ applied 
dmtterentisy sini ditferent, Member States; 7an 

Germanya and Holland, eX... there was ga duscinetion 
dependine onewhether! private’ interésts,, oreondy- the 
pubtace JOOGewaseumntended® ito) bes protectedhGathat 
MocentLonkishnould be! Garected® to thevmenediesathus 
presently) available; under nataonalsldaws;y that the 
effectiveness of the latter would depend partly on 
whethers consumer: associations’ could, claim on behalet 
One theare Members: | »thataimportant, problemsa related 
to proof and assessment of damages; and that the 
Commission intended.to ensure better circulation 
Ctathesi 0668 study andeitto publashythe,degal remeaires 
exe staune gain; the) three: new) Member states. 


os 


a es 
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VEPPS *SPCOTNG TES 


The “Hcondmret, “August 2,. POS: 
"Skyway Robbery", 


re SOc pelOIe Gol 


GCHY Connon Market Reporter, Voller: 
page 1641) paragraph 2014. 


see, e.2., CCH Common Markeu Keporter, 
Vol by Deece Looe, Palade tani cuore 


Wratten question No. 519/725 “CCH Common 


Market Reporter. VOU. 2,5 Page Joep iid 
Oia Pio 10 S.. 
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IX. THE EUROPEAN COAL AND STEEL COMMUNITY 


General. The members of the European Coal and 
Steel Community (ECSC) are the original members 
CletnceteEG. (Germany, Rélgium, «frances Ltaly. 
Luxembourg and The Netherlands) and Denmark, 

Great Eritcain.and Lreland and “the ECSC has 

Similar and largely common institutions: an 

So ocmOlLVAWILCI ELS SUDETVisoOTY in, character, sf 
Council which is political and legislative on a 
CeGivativemilevcl sea COMmissionatOrloinal ly eca ited 
Picw taichenuLhornity i. which 1S administrative. 

a Consultative Committee to assist the Commission, 
Picea mCOuLt.oreJusticeuwhich 1s, Ofcourse...) Udl= 
Cialpaunacharacter, Lhe, mission of the CSC, an 
Belation to coal sand steel,.1s, for present -purposes., 
basically the same as that of the EEC in other 
SectOrss.ot -ube.ecconomy , (Article. 2)... ,AreLlelLeyo 
sets out how the resources of the Community are to 
betmarshalled, to achieve the. mission.) The 

matters which are recognized as incompatible 
Withetche, Community,, and therefore prohibited, 
inchide:tirestrictive practices tending towards 
Giierdiwisi1on .or exploitation, of «the market! 
CeiiCleCant jes BELG, Measure sunt 0. De suaken sco accom. 
plish the mission of the Community include assur- 
ing "the establishment, the maintenance and the 
Spscrvance Ot normal "cOnaitrons of COMpeereronm 
fame icite G5 jos, bPhesfuncetion of the Gourt. cis, "to 
ensure the rule -of law, in the interpretation. and 
mpuktearron sot the present, [reaty =(Of Paris, 

which is the constitution of the ECSC) and of the 
revmlations tor 1ts.execution!. -(Artiele 31). 
Against this background - an Assembly to supervise, 
a'Counci! “to, legislate, a Commission to “administer 
and enforce with a Consultative Committee to 
Advise i1teand. a, Court, of. Justice’ to -inverpre. and 
assure due process - the more important and rele- 
vant Articles of the Paris Treaty will now be 
described briefly. 
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Article. O0r-lPeicing practices) °® 


Reticle 60 prohibats,. coner dal ty, Dil Cire 
practices which are contrary to the spirit of 
the Treaty,, Lt partcrcularizes. (a), Uta Come ote 
tive practices and (b) discriminatory Direc Glee os. 
AS to the Eormer, it further particulagi zes.  pureig, 
temporary or purely local price reductions" 
tending towards the acquisition of a monopoly 
position within the Common Market. The discrimi- 
natory practices affected are those which involve, 
within the Common Market, "the application by a 
seller Ob sincaqual CONGlt ols: 410 Che Case: sO 
comparable transactions, especially according) Co 
the nationality. of the buyer". To achieverthe 
purposerot these prohibitions, price (listosand 
Other condi Grons OL Sale must. be made publ femco 
the=-extent and in the manner prescribed by, tie 
Commission and 1f the Commission finds Uhatica 
Venol1ce. or Point 'Wupon Which da crm. boseseiacs 
peice laestse1s “abnormal, Sand: inf palteictrlo nner 
Liom@akes VOSSible the evasion Of Certain pur cup res 
laid down to govern the basing point Systemeor 
Pricing, the Commission ws to, make. “an “apprvopLeace 
Tecommendst..On cCOstuc firm concemed. 


pELGuC TOO GUREShrLeti ve: ae¢reements., etc.) 


Article 65 corresponds in its essentials wien 
Articole. §> Of the Rome Treaty. All agreements 
Poo CUMING edErect Ly ior indirectly ta preveut, 
Pesto ele Or cdisvort the normal operation ot com 
petition within the Common Market are proscribed 
and... Wathin this generalization, the following 
Pereceonents 1etC. aero partacularraed: Va) praiice 
fixing agreements, (b) agreements to restrict or 
control production, technical development or 
capital investment, and (c) agreements to allocate 
markets, products, customers or sources of supply. 
Nevertheless the Commission is to AUC P12 eee 
respect of specified products, specialization and 
joint buying and selling agreements if it finds 
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(oe tUndteslChdivagresment iwi liveontripute tor a 
substantial improvement in the production or dis- 
tribution of a product, (b) that the agreement is 
essential to achieve such results and not more 
Post cLctive chan 1S necessary tor such purpose 
Meni} tlatesuchsagreement 2s, not capable or 
Paying thesparties thereto the power -torcontrol 
Pos ur ccos Or COP CONtYOl or limit the=produGtLon 
Dieter kheting. Oled substantlalepart, ofthe product 
in question within the Common Market or of with- 
drawing it from effective competition. by other 
firms within that Market. Fines and periodic 
Peualvty payments are™ provided in” respect ofepro— 
hibited agreements, such fines or penalties not 
PomcxcccumeWice the, turnover of the*products=which 
BGC oncmoubyect of thetagreéement; “butedre the pure 
Pose chereot 's CO reserict Product Lronyetecinicas 
development or capital investment, such maximum 
Mop me pceratscarvOri 0 per cent Of Che dnnudlecurnoyver 
of the parties in the case of fines and 20 per cent 
Siadda by etuinunovertin= the case Of iperiodre penalty 
payments. 


MiG tcl CuO Oeil Meroe 7s 7.6 C..) 


Under agit -c.le- 660. 07r1.07. au GhOrAZ at One Diy hat ie 
COMMS S4.0 Nese nequa red. for any. transact Ongwhicn 
Mould haves inwitse)fathes: directvor- indirecteet tect 
Deep rinornemapout da concent rationnwithang tne 
territories [the relevant) territories: off the 
HOSG Jeez ianvolving, enterprises, ones ati leas tmot 
which is [ engaged inecoals ox ws eels pro diction 
Tein nes chute rikOT hess Oorncenhtaangaspe ct Ss: oF 
dries ter putst.on js 5. The requirement applies whether 
MicetYrancact Ton, 2S carried OU: individual ye on 
Colbectivclys ands! whetheredtsiseetfected by merge, | 
AeduAsi tne Of, Shares) or, assets 4 loangy Contracts 
Otecnveother meanssoto control. hs AuthorizZata on 
iceto boeci ven. idtenther Commission finds thats tie 
Porc Ole ato NeW oO Cc. ent dle thesnowere 
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a Pomdereniines pri ecesea LORCOnE TON gor 
restrict “product lonp or sdistrapuelony pomgere 
prevent the maintenance of effective compe- 
CitiOne in a SUDStaNtied=pateg Oun tnewiie thew 
FOtresuUCchapLOdUC Gs arOr 
- torevade the, rules Ot scOmpetoucron s1cmenc., 
result.froms the, execution ~Oftethise lyeaty. sin 
particulax by sestablishingeangared Gicd aaeby, 
privileged. position ,involvingsa substanvial 
adVantace ein. aACcCeSssS eto SUPPLIES eOramaukers. 
iia TEV LS edits Gs ad ca. SON a eae the [Conm- 
mission, shalletake accoun@ Obeuhe 5 raza iad 
enterprises of the’ same.kind existing ianypthe 
COMMUNLEY seaSestatees Vt. tinds suhucejusceureed 
{60 <2aVvold, Or scOrrect the disadVantace sauce 
sultingsftrom -aneinequality wn thescondi_erons 
of competition. 


The [Commission] may make such an authoriza- 
tion subjecteato any conditions whi che vt 
considers appropriate for. thespuppose mor 

18) eaWsta Sieve Re TRO) ee 


The Commission may exempt from the require- 
ment Of Prior “authorization types ot transdacticns 
which,» by Yred@dson/(ot ‘stall size or the kind of 
CONCenNtratron Drought abouG. cquality olen ec ng tom 
under the criteria above-mentioned. 


Vi a COnCENtration OCcGuUES Whi Chistes GOlmis= 
sion finds to have been in contravention of the 
requirement to obtain fauthor lea clone spun 
COMMLSS 2 ON, aso rinds trilobite tier eC OMnCmMaem Gin 
LOr Exemption, gt will approves tie (Comceiuruc one 
Subject to the paynent ect .a. tine by Wehce persuirs 
who have acquired or regrouped the rights or assets 
DW ques fi onl ss lands a eule tine etscemiG t s((o 1mm 
Commission shall apply the measures prescribed 
Loe CONCenttTati ons. fOundeto «pees ll eanin ele el haere nme 
centration occurs which does Not isatasty, the scone 
ditions for authorization, the Commis siioneusssato 
declare the concentration illegal and “order the 
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SopiGdt hotwoL euivc enterprises Or sassets: cal he eal. 
COMCCALE CdysOr Chepicesisataon) "of .commony.comtnols. 
asyewie L Wess eatyesOder: acta-ons Whit GChy Ate «comsaidedss 
appPLOp Git esto, Ge-establash. the independent Opers= 
ateOn, FOL." tie Cr eagpd 1S oS (Ot ta Sse scat question 

ane Els GCs GOmerenormal .condations of competition's, 
Nowtwisthsytea ndaner (Art 1:01 e335; (seepage 110) the Court 
of Justice, upon an appeal, is competent to judge 
EwWhietvemetihesOperation effected is a,.concentration| 
Wa thas ytinesmmeanin: of. Arti cle;-66. “The Commission 
1S empowered to take "such temporary measures as 

it may consider necessary to safeguard the interests 
ot icompetineg genterpriases cand of thind, parties . sand 
to prevent «any action which might impede the exe- 
CUpesOme tuys Ede castons''s: and an iappeadls doesmimont 
suspend the operation of any such temporary measure 
WivlLess tine Moumtfouhe rwise: decides... \Decaisaons ort 
the Commission are enforceable by daily fines and 
by suspension, by the Commission, of the exercise 
Ow Sthiep iri gintist fort "thelhofiendinge parties attaching 
EQBGhic ascetismilne cally, acduismed;, andisthic FComm iss 
Sion may 


HecpeOtano about the desienat one y esdee cel 
authorities of a receiver-administrator for 
these assets; organize thé forcedssate ar 
SUchmassetse IN CONdLt1ONS: preservy liyomeme 
Bevicimnace Interests 01 therr proprietors: 
ann owt hoe she Gtr t OmDNysd.Ca leone Leia. 
PeLoousewoOulavVe acaulnredait he riohe sao 
Gorse Summ (le Sto st he sel hele. CaeGle amit 
Pilea metoaicact Om sth cmd ct Sita coc loto lax 
Lesoructons. Oradell beta t 10S sO Gh egd icc ts 
ing bodies of enterprises subject to an 
Proc aj) y ges tabla Shed —cOntLOde 


ie wots sLonm Mayouaddness «tO publicelom private 
PICeLpLUses wWilch, lel Law oor! Jit) Lact ae sO 
acquire a dominant position "which protects them 
from effective competition in assubstantial pant 
of the common market, any recommendations required 
to prevent the use of such position for purposes 
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contrary to those of" the Treaty; andi, fdas 

the implementation of such a recommendation, the 
Commission may, after consultation with the in- 
terested government, "fix the prices and Condperons 
of sale to be applied by the enterprise in ques- 
tion, or draw up production or delivery programmes 
Wiech It must baile". 


Articles 67 - 70 (Other aspects of competition) 


Article ov relates tol the control or mitra 
tion of the effects of measures taken by individual 
Member States which may provoke serious disequili- 
brium by impairing the conditions of competition 
in the ECSC market. - Arta cles! 68) tandice 0 shawestior 
their purpose the prevention of abnormally low 
wages being resorted to for competitive purposes 
and to the prevention of job discrimination) based 
on nationality as between Member States. Article 
70ers designed to prevent discriminations, based 
On, Origin or destination, in rates and otieme con] 
GEenons of transportation. and the control vor 
national subventions. 


REtrcre 35 -(Appeals} 


An appeal lies to the Court of Justucerat 
the instance of a Member State, the Council, an 
individual enterprise or an association of enter- 
prises from a decision or recommendation of the 
Commission on grounds of (a) lack of legal compe- 
tence, (b) major violation of procedure, (c) 
violation of thre Treaty or ahy rule of Jaw vedas 
(ING SCOmiLts application or Cd) abuse: of power; 
but the Court "'may not review the ... evaluation 
of the situation, based on economic facts and 
circumstances"! which led to the decision or re- 
commendation, except where the Commission ‘is 
alleged to have abused its powers or to have 
clearly misinterpreted" the Treaty or “any “sich 
rule of application. An appeal by an Senrcerprise 
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Peo seLverOn ves, Not Only against a decision 

ae oCCOnmMenUVatlOneattectine it, but also avainset 

a general recommendation alleged to involve an 
abuse of power affecting the enterprise or associa- 
puener 


Articles 34 to 40 (Where Appeal Allowed) 


ett ote ew Ch. 15.01 babe Lotld tl) le mo oie 
De OvIGComUeNa tl. wiete the GOUrt annul s a cecil sion 
Orerecommendation Ot the Commission, the matter ts 
MOmDeGemanaged to the GOMmmission, and 1ftethe Coure 
Has etound that the Commission has been at taut. 
WierteDy Glrect and “special injury has been’ caused, 
the Commission must take such measures as are 
Mac LigelececCOMmpouence=tO adSsure redress aldsuuto 
Bice mciwe NecCesSaty. MUSt “Olrant reasonabarc 
Pana ves es and tt tne, COMmilssion tails 1nesuch 
Poel cat ons Cite vagerileved Dadlty May LOOk™ COMetnC 
Wome Loredamaces. Article 40" provi des tind ty eure 
Court may award damages against the Commission 
where injury has resulted from an official fault 
Wtetie COnmmission which shas not. Deen redressed 
Dyetiree latter. and that “rt May Simi aim yeawerd 
damages against a servant of the Commission, and 
MRC CeGasc Ot NOn-DdyMenu Dy tne Servant. asseos 
the damages against the Commission. 


Temoer beeL no case” is Cra yee Dine s/o Ie 
Gatiyerrot ec ects ons. Of Che -Gommass Tone (rormerl y 
LMOWies Lo athis context “aswethe="Ha-oh-Awth.o mircy Wt) 
meche area, of restrictive agreements and parti- 
Sularlveainteresting because Of 1ts discussion Ot 
Phomexpressions, power to determine. prucesi, 
sontroleot marketing” and “substantial part o1 
Phe products in question within the common 
morketill wai ch «occur sing the <lreaty Of Paris, 


JO. 


SRT 
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Dx, POOTNO DEG 


DOO ready oan acceptance, OtasbL teat 
resemblances between the competition pro- 
Visions of the Rome and Paras lreaties 

may be misleading as to actual philosophies 
pervading the two régimes. The current 
recession in the Community steel industry 
1s Yeferred to in an article in the Economies 
form October Lis: LO7Ss° lame Ombl Owe ane 
Whistle on the EEC*s steel Sitants (age 
Coins Lae article ori vinate ss ii wBriusccurs 
ana describes pressures belaevedr tombc 
being brought to bear on ther BEC antatruse 
Commissioner to dissuade the Commission 
from actively investigating allegations 
Ouanarket sharing ond mL LCor a dx nog 
areas Of the industry that are Subyect. to 
tic sireatyeor Rome...) To quote ser Oleic 
active le: Any eindiiee ys. Lt is ss odd) men Ole 
expose a basic contradiction between the 
ieeatpes OL Rome and) Paris. Sines lreacu., 

Of Rome. An its’ competi ton. cl ais csea saeco 
COMMIT LLed eto, capitalist doctrine sthaes ees 
guthons could be accused of pleagiarvsins 
Adaisomtth. but. the [reatyv Of Pats 
che words of an EEC trustbuster, “used 
ivcense vor steel and coal Carte Icums 


"Geitling'" Ruhrkohlen=-Verkauts—-~Ct.meben. 
Mes. the High Authority ~ Case No. 15/760, 
JULVORs, 1902 Ce Molbak. ells. Recueil ose 
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X. SUMMARY 


TiesEbue has sought. by convertane thea nas 
tional markets of its nine Member-States into 
ce taterndttonal Market, to advance the Jivine 
PerididowoOt Tos innabitants.  lhrs is to pe 
Poole Vedebyeincreasing the mobility, of resources 
throughout the larger area and by permitting 
PeOuuUctLONyand distribution facilities *tomadapt 
Poe the opportunities for) achieving economieseor 
Seales andaspecialization that are’ offered byrthat 
larger area. Competition rules have been written 
mcoutherconstitution (Of: the EEC: to ensures that 
the new and wider market structure will not be 
fragmented and its potential efficiencies defeated 
Dem ciicepeorotstence ofvold or the creation ®of) otner 
TestVraines. ~The competition rules) which are 
eontained’in Articles 85 and 86, are directed 
acatnsts7Oant price determination,, market "sharing 
and other anti-competitive practices on the part 
Dteindustry, Croupines and against abuses ofa 
JomenanGce position bys an individual firm, whenever 
much oractices 4Or, abuses affect trade between 
Mempet Rotates ands their effect “or intent, 1S 7to 
peeventi erestrict or otherwise distort compet ucron 
WicninecnerCOMmunLty. ©. lhe Court, of Justi1cer ot 
PuemCONMUNT tye S the final? arbiter in? the iwnter— 
Pecvattonwotethe Community competition rules, 
Maiether an issue concerning them arises" in a pri- 
mane ace ronwinvea ational “court or whether such 
micmroeratseurdartrect ly Sin “thaty GOuUrtC rn an 
wopeaioerromed decision of the Commissi1om which 1s 
Uirehadia@nastrative enforcer of such rules. ein 
Mmterpretine the ‘competition ‘rules the Gourt whas 
Pocourseunot. only toeArticles’ $5 tand: 86" but ~also 
PamiiesLosmrand®intent.of any otherwArtacles sto 
mre Content Of whichrsuch) rulesenave reLrevance, 
Eorrexamples ‘the Articles thatrprovide for the 
free movement of goods between Member States. It 
may bel farrly fsaid: that * the Court’ interprets such 
rules Gn -theolieht of the “public policy an favour 
Pteconpetrtion "and “dgainst private restrictions 
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which is expressed or implied throughout the 
entire constitution of the EEC which is basically 
the Treaty of Rome. Not only private individuals 
but also State commercial enterprises and, indeed, 
Member States themselves are subject to the rules, 
save for a general exemption for State Schemes. iG 
the extent, and the extent only, that restriction. 
ave essential to Such State schemes 45 arc peti ias 
Sable Winder un c= l Vea ty... 


Havine regard to, the wordipe ot Ariicica es 
(see Appendix A), an essential ingredient. of an 
offence under that Article is that thesimpugued 
behaviour must affect trade between Member State 
Lt) UsSenoOtesUttteclent. tilatealt cae tec tie cal omy eee denen 
a Member State (intra-otate trade) or trade 
between a Member State and a country outside the 
Community (extra-Community trade). -HOWe vic tne 
Commission and the Court have matched the ingenuie 
Of theucocuespondin’ Institut tons Of tite Ui iaeed 
SCates in Lindine an inter-state “COMpOmemteusa of 
For exemple, where an aercement OF Agrcement. 
between a producer or producers ands Users . swine 
a Sincle Member State, are SO Prevalent st ia Geeeie 
import of a competing product from another Member 
PedvC rs Prevented Or restricted,  Havyine woe an 
iO. tne expressed) Obyect ot, Article (8.5 sewingcc neies 
to prevent inter-State trade from being (adversely 
Silo cted sit (1S Ot. Surp GT sine that ech esG@orueme 
and fhe Commission acting within what. 10 benteues 
to be Parameters set by the Court,. has sestableus moe 
a 10W threshold of intervention, .ondinara ey ene la 
to. be reached: when inten-State trade canebe Showy 
UQvave. “app heciab] yi) om Mt sien: fiucamtely “ama tesco 0 


Another direction in which the Court may be 
said to have contributed, jurisprudentially,.to 
the development of the competition policy relates 
to its approach to "agreements". Canadian law, as 
proposed by Bill C-2, presently before Parliament 
(as of December 6, 1975) ,°4 regards market, mest hace 
tion, tied selling and exclusive dealing as essen- 


tially imposed upon one party by another party. 
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Wi boyundoru the EEC jurisprudence thesenpractices 
are considered as arising from agreements express- 
iperd ry ca c 161s voluntarily OT Teluctantly,waecep ced 
Pyeorl Dart leo. . and, as. Such, caught wn. these n= 
Doacecor— Atti cles85., | 


Apoeher “CONCeDt, introduced py. thes treaty 
Pao et CLlnodme Dye then GOuUrt. 15% thnatrors the concer — 
ted practice" which, as well as an agreement, may 
affect trade and be punishable under Article 85. 
ihesrequarements, as to. joint, behnavaour Of this 
expression are, met, under the jurisprudence, where 
Hemme re Ot tigms, at allineg, shorts of4 making an 
fereemeitersoe conduct themselves, that. .competaa ion 
foe rep) aced, by tacit: but not. committed: cooperation, 
disp Caw, Where: a, group.of firms, ‘wathout any, commu 
nication necessarily passing among them, so con- 
Sas tient yea ol lowed atprace:.ieader iand, madespubilic 
aon tpl ce mamtentaonss that, adil: Cirmsicouldusso 
imterpretneachs Others past, '"behaviourn and» predict 
each, others: future, behaviour that) it’ was obvious 
that they were following a deliberately accepted 
non-competitive pattern. The concept of "concerted 
Preoeti ciel) aise Simi iar, Co, but  notyexacti y thers ame 
temic ca lem .nicOmcente of. liparalleleact ron en vena 
the former probably demands a subtle degree of 
understanding that may not be required under the 
esc tie concept. 


MVOMOUcH,,§ ale AGtaclemou (Casies!,s “tite, Commision, 
maeetne itrst instance, did a1 “the second mn Stanec, 
Phe Courteot.wustice, have concerned ttitemselves 
mith market. detini t10m,. both quantitatively as 
regards market shares and qualitatively as regards 
substitutability, they have not attempted to set 
quantitative bench marks of intervention, and this, 
MieCOUT Sic. tS ase expected.) having: Teeard. to) thes int er- 
ference-with-inter-State-trade orientation of Article 
85. Nevertheless the Regulations of the Commission 
as well as its guide Notices, have indicated from 
times so; tamer. for: thes peacerot: minds of the business 
community as well as the convenience of the Commis- 
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Si0nn Minimum, quantitative: thresholds sbelowawhicn 

the, Commissauon widlanot intervenes, “As? deh ee eae 
dian practice undertaken by the Director of invesem 
tation and Research, under the Combines Investigatiog 
Act, under the name "Program of Compliance", the Cong 
mission has adopted a policy of informal advice and 
recommendation in respect of practices contemplated 
Om €6Ven in existence, although, again 2S 4ane@tievGaw ss 
dijon practice. 4 Croupyis not permiteed to continue 
iW cor widdenm Mattern, Until. detected su ponese ie 

tnd aeiVvewot, a complainant. or? the omml ssa om 

itself andethen throw,itselé, upon, thes Merc yao. aie 
Commission with promises of reform. Combines that 
are “caught yout" are subject. to exemplars, monetary 
Penalties at) the hands of the Commission,» subjece 

EO eee wew Dye tie. Court, 


A point.to* notes in: Connection: With» the, ounces 
made available by the Commission in written form 
Pes uimite they are mot, entarely necatiave ea nw 
Selocmois Warning against proscribedo@onduc sea 
itdwoauing some vof the, parameters, of, dangers mel ie 
Tone soc che: Conmunity, agen Ces >) anc ine pan ee uieaas 
Che onmassuon,. 1S not. only sto deter rom vand 
punts collusive behaviour whi chras. forbidden 
[hewpucpose of the .Communaty, 1s the. optamun | 
gilocatnons of resources', and in) cases whereetiic 
Commission believes that efficiency lies in the 
UEGeCtaLOn, OfmSpecLalization. or .ca-operationmeaswi on 
ieee DEect. Up OneicOMpGti.t4 On. OF wit noutmene. 
disadvantage f£rom\a restriction. of competition, 
the tone.and intent of the. suides 1s .to,encourace 
co-operation, as may be seen from the summaries 
Oi eeuLdesNotices that. are. civen. an. this EW oRera a 
Wotle this policy, in the nature, of thinces ena 
bes conspicuous on the pant.of the Commission. 
such slight indications as exist in respect of 


the attitude of the Court point.in the, same ,aqirece 
tl On, 


| The point has already been made that all the 
Articles of the Treaty that are directly or indi- 
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rectly relevant to competition are themselves 
picer=Lemavedhandythisaisipanticularlyninuuée giana 
pie liehenotpehe jurisprudence, sofvArtichésa85 
andesogse Thejlatter isiintended,stoepreventsaon 

Clic pParCPOLeLirmse in doninant «posit Lon smeeche 

eame yetfects-as the pformer,forbids }by wayoof 
POIntgactronesiThis theory, of inteéy-rekationship 
fas ;beengpressed »veryofaxn bythe Commissionewith 
Pie supportsot the Courts ReadealbonessArtrelesse 
WOuUbdRappear taebe -strictlyoapbehaviiourd beArt te he: 
COncecEncdawuth tne sac tudalsGonduct jot ua peurmmebuna 
dominant position and not in itself concerned with 
the manner in which that position was achieved. 
The jurisprudence and the practice have never- 
Piel Os SAC One Wied tit in to,-an sins.trument or sopps 
for dealing with mergers, which are not mentioned 
ioe ouUGNiAER thes | Gaaky .- bine ahime 40f enéa son un: 

has been that it could never have been intended 
Plat sae om acoubLdsaachheve, Wwartihi.1 mpd vey ete 
Besuiles etehat were forbidden, to, “a sroup Loh peur. 

by agreement, and hence Article 86 is to be 
Trevanded as .forbidding at Least the jextensaon 

or entrenchment of a dominant position if not its 
Very cneation. Economically the slogne 304) pane feoumt 
mpodts to be impeccable; and legally, *coming 
PeOMeCNeBCOULG Of .lasit ~LaSsOnt , fiivaks Ubas sar io Dito, 
Pending the enactment of an Article dealing 
expressly with mergers the Commission has indicated 
Best LCOMCmTNCen tL 1 ON GO eDGbCSS SAY ELC SG5 TO aie 
MaxiMineds fan instrument for controlling smengeus. 


Atetae esoime, steime, «bi.c ~GOmM1LS 510M phas hecogn1 ged 
that Article 86 is a weak anti-merger provision 
Modena s «placed -betore therCouncis beasproposal 
Lor saekecoulation to ideal .specifically with .meneers. 
The proposal was made in 1973 and appears to be 
meeting heavy weather in the politically-oriented 
Couned Luby .reason, sof the conflicting, s0Gect sleast 
varying, views entertained about mergers by the 
Member States. In the meanwhile it appears to be 
Makingethe bestweit Gan ot Antiche~36. pallu wcenky 
toa recent guestion in the EEC. Assembly (or 
Parliament) as to a rumoured merger an they auto- 
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mobile tire industry the Commission replied in 
teris OfWhat 2t could dr could nee doeunder 
Artaeless60. In the tmeaneimc, 2c. penarn caer c 
énactmene Of merger provisions, Doth tha Cone 
and the Commission have seized upon opportunities 
to decry the rate of merger Concentratrons; within 
the Comiuntty and to poine out the futility eor 
pucting= down these =forms Of 4Concentrateduacuiy ley, 
which are brought about by firms that maintain 
tieir Tegal and pny other respects sthel prec omonne 
AULOnOMyY Wiki be NOt prescribing =specimac. tunes 
against permanent structural .concentratrons yepy 
way of mergers; which may achieve the sane idele= 
terlous results: as*those qt the looser conbana- 
tions, has "apparent. yovery veal scoqnca mn sowie 
ther problem “of merver *concenetarroners alieociic 
Nore Persuasive s “coming -as Le idoes *trom onewor 
more institutions which are demonstrably in favour 
of concentrations where it can reasonably be 
demonstrated that they are unilateral, bilateral 
Or Multrelaveral Kadaptatrvons  comher cha llremres 
and opportunities of a larger available market 
and the “technologies: of (large scale production 

Or vd Sten buat Hom in Ves . 


Although Artvele- 8o-has “becote conspecuous 
On account of “its (application ‘to Merger) Situaeronse 
Pe. WUSeebe Keor Min wnind. selva tae sep tl tral) ieee 
15 against any abuse ot sa cominanesposle rom 
insofar as such abuse may affect trade between 
Member States... Thus ct wowld appear tia conauct 
of the following and like categories is reviewable 
under the Articles “the conduct..0f, the towners on 
an intellectual or industrival prope rey aricent wwilo 
exploits it so “as to prevent eltective eoupetreroun 
the, conduct *of the! supplier or as carcesrrunoeny 
product who discontinues the supply to secondary 
manufacturers so as to exclude them from the market; 
the charging of conspicuously high or discriminatory 
prices by a person who; by reason of “legrslatron 
or his.own cilreumstartces, finds himsets, ines 
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mOn0 D0Ay, Ot ear emonopoly posi tiongun: agparticular 
Spatial market or a product market narrowly defined. 
Whe ae a Duse- tose stab bashedeunder Arti che 86. tile 

Commas Sa0uy hasemeccen, 1t. tO Make “speci tic onders 

as Coe supply Orn price and has, been expressly supported 
Dy sche COULtL @leteosuCCe at easts ot the tOrmer. 


Lhesorvganrzatronvor the Community institu 
tions that relate to the enforcement of competi- 
CIONSTatSerseveralwinterestine poines,—ehnere ts 
Somethin ee cOmbDemoard moran, INnStLteubronmuake shic 
Commission», which unites the capacities of informer, 
LAVe Simo t OMe LOSeCUCOL., judge Ot Lirsteainseance 
and Cntorcens that ht appears not to havessuttrered 
Toss@oterespecterrOM an even more divergenceand 
appanenuclyeconaiicringecombination of-iunce tions 
tChan@tvatewhrchwledstoe the separatron of *runctrons 
ofathesGanadiansCombiness Commissioner ins 1952 land 
the re-assignment of the basic functions of en- 
fOnceL andenudcertoua DarTrectoraror  themrarsevand 
an independents Restrictive- Trade Practices Commis-— 
Sion forptpessccond, ene Cainote retrain 10m 
COnmeacuUlatunewtne=COommusslon tor. the 0b) cetavacy 
it hasSapparenelyebeen® able to-™meintain, “sideaby 
side with an energetic enforcement policy, while 
teeUew sae. cic mC. tercild 0165 bi Or tie. 2a iva ll icile ia camon 
Stucke Client semmemUa ted echt OUt CHatl Che pede 
dentacourct Jenot reluctant itself to takeron a 
Teynew OLMeconomiceanalysis, alone. wath agen oh 
Lecarierormeduce process, and’ assophia sticated Bar 
AIWeysmIneletentaupon Strict regard? forwtornal: 
Peocediive.enavesapparent Ly sprescntcd= annacceptapme 
Dasgencekagainstewaneinstituti1on thatva- dual tyeot 
functions might otherwise have lediastray*.’.The 
Por oeo pamemercn Ces OT tie: COUT tes UlOl ssa ll a wire da. 

In a2SCasevarisingvunders Antic les!S5" or 26 are to 
reyiew theSmatter Voneerounds of: lackvoLecompe= 
tence, inivingement=ot,an essential “procedural 
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requirement, infringement of this Treaty or of 
any rule.or law. relating to ,its application, o4 
misuse of powers." Acting upon such terms of 
reference the CGOUrt has not hesitated Lo quash 

a decision of the Commission on the ground of 
inadequate market analysis, and this means that 
Gur Lady of the Daw white not, profess iie weompe 
herself an economist has nevertheless asserted 

a claim to economies literacy;.arquality that Show 
of "Course ibe expectedrotyatsuperLovecourtecrmdae 
least adsuperiorreourt of tastiresomt 19 fl aais 
interesting to ynotes,thatrthe peorresponding, termes 
ofthe Court, in Casesparisingyunderqtheulreatyaur 
Parisvestablishings,theybuvopean Goal andyucece 
Communi tygtECSC) G@reywmoresTrestricted«4ytepemeces 
tain an appeal "ton the grounds of lack of legal 
competence, major Violations of ,procedure; «vrola= 
tion of ‘the Treaty -ormon anvirurerote aware Varin 
to if£5 application. or- abuse ofapowemr. rhowevers 
the court may not review the ... fCommission's |] 
evaluation of.the situation; basedonveconomire 
facts and circumstances, which led to ... {the 
decision]... except where the .oe (Commission) is 
alleged to have abused its powers or to have 
Clearly misinwerpyeted'ethe [reaty.or anyasuch 

sigh EA 


It a2Seinteresting= to note thatthe, Commaiss2on 
LS Noten yysubt eee to costsh ni hn 1 tho sesha case 
béerore-the- Court; -butsthat 1trmayralsoubeomaccsan 
ordinary: defendant and. sued for damages hyja pra=- 
Vate Individual. as, 6.2. were) ty to. pub lishapnes 
leading information whichvinduced.such/ indi1ytdual 
CO act to hisetinanciaideer iments. 


The Commission is-ordinarilyvcharacterrzed 
as anv administrative tPather than apjudacpal tox 
Sven “Semi ejudecial shody-but, as rsuchsritties 
subject to the unwritten rules that have developed 
in the area of administrative law. Among other 
things it must inform any party before it as) to 
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Mic sie ouccmileesuCh away AS ..00 abtord ahi oa 
meaningful opportunity to be heard and it must 
SiMe Stbidechent reasons .for.1ts,.deciston toszallow 
the Court, upon an.appeal, ‘to appraise, and pass 
judgment upon the issues before the Court. 


Mir eVlew gad SUD | GCL CO: any 5001 tues Om 
DO stisuwevonath baw whi Chit 1S NOt. tie utile. ty on 
Otethis faper. to, discuss, and inuloOst scases 
WEethoul -at@renpelyo=-toOwasSsTonunertt sor sack. .ot 
merit, the following are aspects of the competition 
law and procedure of the EEC which the draftsmen 
of changes in the Canadian system should at least 
be aware of and, in some cases, be prepared :to 
constder “for possible adoption, in principle or 
det agi. 


Le. The proposed merger Regullagion s(see 
pages 71-74). Jt iis clear, that any, .compe- 
tition policy which comes down upon loose 
combinations and fails to incorporate 
Weaver provistons Of equal Strengths wis 
completely illogical and even self- 
deteatine in the ared. 1t does tcover., 


Pig The dominant firm concept, with a 

comparatively low threshold for intervention 
feaimst apDuse ,.,and Withee patt icilary red erence: 
perhaps, CO,price discrimination (se Cane Clic Len. 
$0. aM eADpendtx A). 


3D The specialization Regulation (see 
pages 44-45). 


4. Tie Oi NG Lp le nO te dest Mal Kye Tg tae 
five, agency With, authority. to,determines con- 
CraAventiLons, and assi ony penaltiecsnan Lees 
unlikely that such an institution would 
SPinaeetayOur ine Ganad ar. 


=a 


a6 Appeals upon grounds wider than are 
Contained in section 25 of the Federals Coure 
Aet to a court “Capablé of making and _instxuce- 
ed to make superseding judgments requiring 
scearomice Literacy Sut not, Mor want Ole ed 
better expression, economic expertise in 

dep cir. 


Gr A regulation-making power of a subsid- 
Pay “character £06 the irOundi ne, OU CnC sa 
phucation Of stive rules contained  ineeuine 
Ppoverning Act. 


ie A negative clearance power falling 
Short OL tormal approval or allowanceuoiesan 


acTneecment, merger or ‘other practice (see ipa ge 
Dior )ee 


S's A somewhat structured or formally 
FecOogni zed authority to AsSSuec* ellde: Notuces 
which would be more general and less commit- 


ie “iene ne tative. Clearances, | Scere wae culo 
De 


Oy mw Senertal’ Tile to. they efa ec testi carol ia 
Chose aCtiVivres Of reculated Indust, pesmi 
federal and provincial monopolies and other 
undertakings, which aré clearly é€ssenti1a1— to 
the expressed purpose of such a monopoly, 
industry or undertaking, are exempt from the 
prohibitions contained in the Combines Inves- 


tigation | om bee 


1% Rules circumscribing the exercise 
or extension of rights in respect of indus- 


Cian Lore ntel Lecrual® propert £2, 
78-86). property (see pages 
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1 Pe AGnerence to the rule of*law, «abl the 
relevant factors being written into the legis- 
Fatron-and’no “political -"over=ridevs 


123 meeoratien or the tcompetmtion rules 
mnto1sover-all economic; industrial ‘and 
social policy whereby the Director or the 
Restrictive Trade.Practices.-Commission under 
the Combines Investigation Act could refer 
Go 25 nelevanteand'call mm aid “of “mnterpre— 
Catron the provisions of “other Acts relatang 
to a situation before the Director‘or the 
Commission. 


ots Restrrvceion or ’specialwvappilrcation 

of the competition rules to inter-provincial 
and -exvemnialetrade..  isuich restmac tio mato 
Pneer—orave -tuade) tin athe Rome: Treat years) Jogi 
Cal, in 2 sense, having recarditomencwmpur= 
pose WL the Treaty and the purpose OfeArtivcies 
Sona so co Prevent National boundarwes> 

being replaced by privately imposed boundaries. 
Suche Testriction, 1s thlocical.| howemermem 1) 
Chemurader. conte ct. Ot ele CtlOng t On sam pin dic 
SilLel prise O21 bLee Market Pe conomy. 


14. (Related to 72 above), “A semi -Tegulatom, 
Aieiorli, um thewReStrictives Lradew Pract recs 
Commission, over dominant firms and oligopo-— 
itr cmindustr les. a1 NeTes pec t 10. opirmner omic 
Other Matters, which,. On an vadihoc basis, 
would compensate for market force deficiencies 
buteevoltdrthe rivadutres and sinhtpieron sor 
such competitive behaviour as remains possible, 
that tend to be inherent in complete regula- 
tone, 8 (see, c¢.e., che United brands. case 

in Appendix B.) 
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nee The drawine~tocetheryaunder, fone sarcn- 
cy, divided if necessary into various panels, 
of alipthe- regulatory functions sthavyare 
Cdiiputable, Of SUCH present agencieseaceinc 
Restrictive sirade BPracticess«Gonmissilonyetie 
Foreign Investment Review Agency, the Tariff 
Board, the. Anti-dumping Tribunal, the Cana- 
dian pLransport ACommiss ion. et Ga tabi one sro 
achieve «co-ordination .of ssuch, vegulia Guonwot 
Vaniousesectors of the economy, jas. 25 neces— 
Savy. (Consider... in +tAisatespoet sabe sover — 
alb<tunet ions of :thesinstitvenons soe these eG 
(Council, Commission, etc,;) and Pebomwirdae 
VarLlety of their functions tinvcelatiomeceo 
iibeecOnomprc aspects. ot the Burmoepean,Gounu- 
Litgycineludines the Gommunityspola Gives sre kate 
ing to competition, free movement of goods 
aNG4SEnVices, agricul tuxe,. it ransportatiion., 
and rile: vl nukes} 


60. 


Oil. 


4s 
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TC wal “pe noted: that cn.jse vend leto f the 
GOmMPSSLOnN:ssNotuces vdescribed imathis 
Paper, (beginning at page 50), quantitative 
thresholds of intervention have been 
establushedmand: im several, of the: cases 
described in Appendix II the proportion of 
a market affected has been quantitatively 
fixed. As would be expected, however, no 
general attempt has been made to quantify 
thesidegreei of anterference: with compe tition 
Cnastaiandl lav titracty the, application ort Antacae 
Soktendtaice Hemaiins fori; the Commils saion 6 and 


udtamately the-Court of Justice, to detenmmne, 


One tie facts of the individual case, whether 
such interference should be disregarded 

as de minimis or held to come within such 
concepts as "perceptibly restricts" (65); 

PO Suite.O ns Omnettih el medevance Manket. Tia ICau 


not be described as "weak" (25)5; "prevent 
the maintenance of effective competition" 
(emphasis, Suppla edd) (45)5 7h "thegserdousiecss 


of theses tra ctaonssonicompetitaon”™ (35); 
"appreciable effects on market conditions" 
or exceeding a tendency, toy impair... compe- 
te teamnsiond yes lnehtiy lant anise theagake: 


Press release from the Commission of the 
European, Communit lesie Now DPeiy5) 2. 
Brussels, December 6, 1974. Commission 
Deciciontof: December 19,-19742 7) Ot tiveral 
Journal of the European Communities, No. 
[29% February. 3.,,19/75,. page. 14. 
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APPENDIX A 


Articies 85 and 86 of the Treaty. of Rome 
Artacie 85 


ie The following shall’ he’ prohibited as, in- 
compatible with the common market: all agree- 
ments between undertakings, decisions by asso-. 
Ciations of Undertakines and iconcertedgmmactices 
which may affect trade between Member States and 
Whieht dave: as Oheir.opy ect ‘or eirect here yen 
tion. Testricti on ore dastortion? of; compet. on 
Within the common market, andi in) particulan those 
which: 


(ay Edarectiy orgindirectly tix pumeiase 
or, selling prices or-any other trading 
conditions; 

Chl SLinitus oreconuno le production eae reuse 
Céechnicalsdéevelopient), One IV ecwilent.: 

(ci: Sharesmarkets or sourcesviotesuppry ; 

(cj> “apply dassimilars Condit pon seitiose quis 
Valent: transactvons with other trading 
Dartles-thereby> placin oo thems ac Om 
petitive disadvantages 

(ej1) make the. conclusion) off Contmactsi subject 
to acceptance by the other parties. oF 
supplementary oblweations> Whe meeeby, 
their Nature or according to commercera. 
usage, dave no .COnnécta ons withetne 
Sub ect of Such) contwacesn 


2. Any agreements or decisions pron buted 
pursuant to this Article shall be automatically void 


ae The provisions of paragraph 1 may, however, 
be declared inapplicable in the case of: 


any agreement or category of agreements 
between undertakings: 


any decision or category of decisions by 
associations of undertakings; 
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= wally ecONCCTCEd. Dractaceaom category oF 
CONC Mecca practices ; 


WoLCHSCOMt Mm pDULe SCO Improving. the produceron .Or 
Group LON Ot OO0 ds OL, LOFMEOMOUI Tom ecl il call 
OP Veconomr1c, DLOUress., Wilt Lem ait Owns “COlnlsumets 

a tair share of the resultine benefit, and which 
Woes NOt. 


(agi eumpose on tthepundertakinessconcerned 
restr bcChonswwil chy are not Andi spens= 
aber aGousuhe. attainmenteo cl) titese Objectives: 
Geko Gesuch undertakings Mthesposod pasty, 
of eliminating competition. in *respectror 
“qesUDs tan Gilal part of the products. im 
GueS tion. 


gai ees. 6 


Hi teADILSe ave One Or. MOC Undertakings ote 
daminant position within the common market or in 
Seo S a liedapom twOt tt shally be prohibited sas 
Licanp ati lewawithethes, common, market dn sosftarvas 
it may affect trade between Member States. Such 
abuUsSecagnawietnwepartieular., consist in: 
(2a adiaectinworkindirectily imposamowun tae 
BURCH aSS POE Se Lling sprees £0 te One 
ineeadmine basa dil SpConda (4 Onse 
(eel Mut enOeprOduUctLlOn. aMarket s.i0 Tet ec amides 
Calwdeve lopment tothe prejudice sotecon=- 
Sumers 5 
(cle sap pilvingedi1ssimular “condlEvons, tOgequic 
Mo leedte etyiains ac CONS eWiic nh (On ere bio cai 
DAGETeS  atheneby. placing them at cdc Op Cc te 
Tove sousadvantapge, 
(ic emia Kean cheese O1) Cr S01 200 aC ON tad Clee 
Sub TeGtu COuacceptance Dy themoGnermp aie s 
of supplementary obligations which, by 
fieun mature. OF acCOrdine. LOseCOmMmo n Crd 
usage, have no connection with the subject 
Ot such COMEraciES:. 
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APPENDIX B 


Illustrative Selected Cases from 
the Competition Jurisprudence of 
the EEC and ECSC. 
Interpretations of expressions 
"power to determine prices", 
'Ncontrol of marketing" and 
teubstantial paxrt'!sin Article 765 


of the Paris Treaty (ECSC) 
The. Geitling caseO3 


This was an appeal from a decision of the 
High Authority of the European Coal and Steel 
Community refusing approval pursuant to Article 
65 0 the Paris Treaty of the following a2Eeancc. 
ment. 


The appellant Company (the "Company") com- 
prised 38 colliery companies operating the grease 
majority of mines in the” Ruhr vaiiey.;unrce 
existing joint selling agenciés and thes"Seasvrais 
Ruhr Kohietretihand":; ~The 38 conpanres*ine too. 
disposed of 80 per cent of their products within 
the Federal Republic of Germany, which represenece 


Perper cent sur the total COMSUMPELON. Lictemo 2 
coal. Sales in the Republic represented 59 per 
cent ot total sales of. coal in+the.CommoneMarcer 
and 48 "per cent, for°coke coal. “The constitution 

Of the Company provided that if should have the 
exclusive right or disposing. of thevgqudantem ves 

of coal and coal products "declared" by members. 
The High Authority (now the Commission) had held 
that the establishment of this single, unified 
sales system was incompatible with the ECSC 

Treaty, and refused its approval under Article 65 
of the Paris Treaty. The appellants submitted, 
inter alia, that there had been misinterpretation 
of the following expressions in Article 65: 

"power to determine prices", "control of marketing" 
and "a substantial part of the products in question 
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Within the common market'', 


As quer the Ghirst expression, the i’Count con- 
clucedithatithe internal effect rofthesjioim«t 
selling arrangement involved a certain power 
to determine prices, the extent thereof depending 
on lhe volune of production tundér ‘it's cont rol)! 

MSs cCOuUcoal »rthere was ‘no “doubt tin relation to 
quantum, although the position might be affected 
by. Competition iirome’tuecl ofl s19The Court. alisio 
agreed that the market was one of imperfect com- 
Pereuevoneon Obigopoly>ibut concluded tthatyr Te 

the fuel market was an oligopoly, offering parti- 
Cipants the opportunity of real economic strategy, 
it must necessarily confer a certain power to 
Metermine prices. Also, the ECSG?iteaty took 
into consideration the technical and commercial 
evolution which constantly augmented the size of 
the industrial units, thus giving the markets in 
Cog luand ysteelsanvolvegopolistic«character Je 70nce 
it had been determined that the joint sales orga- 
nezatvomcinvolved “a “certain power to ideternine 
prices, the only remaining question was whether 
that power applied to a substantial proportion of 
emp roducts involved, and this point 1s° relatied 
Pormine third expression. discussed below. 


AS Mtoethie ’second expressions ithe “Court tcon- 
cluded that, in transferring to the sales ‘organiza- 
tion the sole rights over the channels of supply, — 
there was thereby given to it the power to direct, 
Aceorvdungvo eDts town ‘sales ipolrcy,! ‘the tonivage 
Don Which sitiiwas! responsible. .sThe ‘contro brfexe r- 
cised by the sales agency on the policy of price 
alignment also gave the agency the opportunity, 
by re-directing supplies at will (even in compa- 
raAtively usmall famounts), of vatfecting profound by 
the supplies from competitors, and thereby rein- 
rorcod 4pne tcontro lof sits’ own “supply. Dt Ywas false 
impossible not to see, in this power to control 
supplies, a certain power of control over exports 
Tathenethe meaning of Article 65 (2) (Cc). 
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As to the thitd- expressions eveneGal towime 
for Certain COrTreceLonsy, tieeGUall iit Ue seeiinVOnmiie ct 
Werecanm mmpertant LHyackiomeos the (lo tdlr snippkues 
of the marketGreand eas 3suchy Weretunde pRUuleadirece: 
Or -indimecte control ol jtie {sare secnsanezaelom, 
and: cht etollowed#thatetie powers sop rawe shatter 
extended ftosd ysubstantialk iproport1 om omet ire pro- 
ducts Siar ques taen pany Stine PmamNeter aud iehe fword 
WSulStanltind bY Geran milky sox nenged tO man Em O mtdine 
fractions, ~~ucheerrors fas ehe te sii Gabe sitieiine 
finde Ss sOfehaet ~ Geet... aposs mb ker dubtomerce 
between" 4 i oper .Gcit sand soap era Gent as: tine mpieuecena 
tagesor® coalkrsupp ll rediwrth in eohe pied Re pub lie 
Of sGeaninany. swiasmho0 Peniut limo ttOmcakWese yous hye 
question =the spartveular deGusnon Meade supen, Glie 
contested figures ; 


NO =propos Helen 1S sp 0's tlated son ithe tbastsaon 
this casey fart sbieing tdescribied oniyaby gwayeot 
il hustratvon i0of shGSG jurcsprudencesand athe Bapp Fi 
catnom of JArtivele (65 yor stie Paris leat yawn oh 
established sthe@huropednyGoakeand BotechnCommnety. 


Exclusive selling agreements 


The De Geus case 64 


Bosch» asGerman firm, cranted Van Ikon ava 
Ditech shir the sex las ive rive tieto «sie I SBiosic has 
refrigeration appliances in the Netherlands and, 
LOW Roe et), Vamceks ties vox cH Sisvomss crlelemnice sr anita 
madestihiemtol lowin esa term act sits ssahes Mconmmuacts 
With.othem (Gemman ‘buyers :?)..'Bosch product simay not 
be sexpor ted .abtoad sedi rectly «om imdvne ctv yeu ies 
the 1e saSiat sweet en) ya ital Oiez dt 0 Tacs OL ap arctan 
Another Dutch firm, De Geus, imported from Germany 
such products, purchased from German firms who 
were bound by the above-mentioned stipulation. 
Bosch -G Van Rign <sued Pe -Geus (fon an vial} unmet ton 
and damages and De Geus defended inter alia, 
Omeonen sr auncd of ghrtisc Ker 6 5.- 
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(iceG eit TOT ea US CI Cen Navinge disposed [Ot 
several procedural points, then proceeded to 
Sons ldem ele WUestloneare cerned tO .ltmby Cie 
ott Oat scOUMlC On Lts Merits: 'whethem the 
ExpOL CEP LOM DAG LOn, £MPOSeEd: DY we ss. DOS Chea ses 
upon 1s Clients and accepted under contract, 
omeilU Len Dy MVal OOM Oden rt C1le. 6 506 eas VeCaras 
exportatztoOne toe the Netherlands," 


The Courtehavane, decided that Article 385 
Was 1n €ttect trom the; date of coming into torce 
Or thes lreatyeas went On to Say that ethe question 
could not be considered merely one of interpret- 
ation .Ote the. [reaty.,. because, Since the ‘context 
OiechemprOhUD icon was notuknown to the =Comre, 
the Court could not decide "upon the issue! 
WEtnhOUts2 Drevrous sexamination, which examination 
WassOteWitileetie jurisdiction of; the Coume under 
pert C Un slg a7 sa 


These Coumt® therefore ‘confined itseel io the 
Lona nee Mine tan ten iohcenpe. Concluded sth ate c hese ac 
Pott pio Dt tose. COMesUndem the uderti ut won 
DiwATt I Clee coi hunste paraeraph, and. in) paw@tt CU. 
far, etChatesthey, ane covered in the plixasie: 
BAgreements «.. awilich are: liable “to attrect trade 
between Member States...''". The Court went on to 
Sayi tildate str COUlLd not ibe Categorical ly comceded 
hat Agtrehes 4 sand Sor Repulation ds \Gsecupagcs 
38-40 ) should be applied so as to exempt the 
prohibitions from notification and thus render 
them valid. 


Parc CLOnsOu toOtlr tusOnwe) St LCe:s 
form of reference; 

exclusive selling agreements; 
factomsi sto ape sconsidered 


The Miniére case©5 
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In an-“act ion bor a preach ot fai we .e ltrs ec 
distribution contract between a German firm (MBU) 
and a@Frenen, tlrm (il ate) ener ac uci al Gmeinwh nse, 
put in *Gsste ATC Cle "65 or ethe hreaty and" Gre 
French Court hearing the matecr “rererred  ewouques— 
fions to the woourt of vuscice, -= bic maUectr ons 
need not be stated because the answers by the 
Court of Justice stand “On sthem own beet. 


Betore ithe Court sot Ajustices sist SM. Seok 
the preliminary .obyection yehat, under gurse ob a 
question of interpretation the national Court “had 
put questzons.0f epplrmeation OVER ewhicir ative sd 
tional Court had. sole -jurrsdret voi gi eeitbow) be 
liminany pointeas. GoOcthe spurs ceron oO fete 
Courttot Justice the Court (ruled “Chate Ala olcwsiy | 
énabled the, Court, to render a policy 1ssue ruling 
on the interpretation and validity of the Commu- 
nity measures and enabled any court of a Member 
State to refer any such question “of interpre¢abion 
and. Valid? ty “toithe. Count 0% sus tiee Sista 
considers that asdecrsionon tine dues uLomeicwe a 
sential to <enable it. to render “Jugconenc 1) bos 
bti.aes fhe natvonaliCoure teat wil Perendes  )fudaeune nc 
anid not the? Vourt, of Justrce wand. ther latter scant 
InVOlVe atsehi an athe (eval uatioOnwor the worounds 
on .the basis of which, the national -Count cecocons zed 
this need. Although the Court:.0 P.lust nce rdocs 
NOt Nave julescLtcouonwrO sappy thie lied Gv plo a 
specitic case, rt wilt not .stand uponm@che ssonrm wos 
the question but will sift out from the elements 
of the case those questions of interpretation ‘or 
Validity which are = within its jurrsdic tren sean 
the need for arriving at 42 proper anterpretation 
of the provisions in idssue’ justifies a statement 
by the’ national. Court as to the leoal tramework 
within which the requested interpretation must be 
placed. “The Court of Vustree-thus may extract 
irom the points of Law outlined by the) s..imatd onal 
Court] the specific information necessary to under- 
stand the questionsssubmitted and tospropose.a 
Suitable answer." The Court..of Justiceutnen 2 o- 
ceeded to a consideration of the merits and made 
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the following self-explanatory ruling: 
ier ibs Wei O° Cire’ =tiast ‘Guest Tons 


Contracts that include qa clause "granting 
dalencoeca saves Clalan'n! riot sd ow note s0 le ly 
DeGauise OL tireir tature,- cOntain= the, Ss ements 
constituting incompatibility with the Common 
Market as. provided tni Art rele’ So.sparagtany 
13. Of oohies Treaty. 


A contract of this type, considered by 
iisiett.= can, however, because! ofa" specatic 
factual) Situation or! because Of a particular 
clause, contain these elements when the 
following conditions are fulfilled: 


(1) The agreement including a clause 
Worantingean excllUsive sel lingartohte emus 
Navempeen concluded) between entenprisicss 
revardless Of the pOSIt1lONn OL, Cache emtetp rice 
ateuany Of the staves of the economic process, 


Gy Vt must, in order COPcome wich. tine 
Evelidsounapp lication. Of. Arta Clemson On stne 
basis of all the objective elements of law 
aay Oretractee Der SUCH as tO, C1VE.ri Sem toe a 
reasonable expectation that it might directly 
OMeeindirectly, actually or potentially. aii 
Pingences the flowsor- trade between Member 
Stetesethat issdikely toshamper? thesredgi.2zd— 
thon wot ca Single marketiDeGtWeeneenOSe oba bene 


inethiss respect, the= agreement snould be 
examined primarily with a view to determining 
Whether. iit .1Seapteco= part trons the math our Lou 
Certain products between, the Member States. 


(3) It must have the object or effect of 
preventing, restricting, or distorting competi- 
ele Tl, 


3 4— 


In. considerinme thes Object, of tthejexnclusive 
licensing agreement, this finding must be 
based directilyiuon whe, contract asyagwnole or 
On Les Andi viduals clauscs.. 


Lf-i.t. does: not) f£ulbtrili. theses .conds tions, 
the effects of the agreement must then be 
considered, and such. examination must, lead to 
a. £4 1 ee that det Dre Vv Cilt SeiOns Died CCielbay 
restricts Or discortes’ competat Lome 


Ina sthiis. respect. sats is. Necessary JO 
examine ,9,1n) particu lar seme Str Cenesisg 0.8 
the clauses Srantinyriexclusaver: riots. tie 
nature and quantity otf :the products covered 
by the acreement, the, position iof there cen- 
Sorvand ‘the Licensee On the market O8 tie 
products concerned, and the number of parti- 
Cipants)Anl the)agrecment or possi bivain 
Other agreements that are part of thegisame 
network. 


In answer to the second question; 


Thepnuliatysprovided) tor ang Aric lege>s. 
paragraph, 2, applies: to all the provismons 
of a contract that, are ancompatibleqwien 
ArULCLE6t 555 —=pard orapie ls 


The consequences of this nullity for-all 
other parts of ithe agreement areynot governed 
by Communadty law; 442.6 


The Court.of-Justice: ordered -that-the costs 
of. theyreference)abidesethe Tesultsor the maction 
im. the Courtsof Appedivot ards. 


Decisions of Commission 
to be reasoned 


The Cimenteries case 
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Since decisions of the Commission are -appeal- 
Pimec eo tae 1GOurthof nlusteice,. ati ralmost seoes 
Withoutesayuneorhatithe «Gommisiston an makiunerae 
decision must give reasons. The point was express- 
moccovereds showever ;, in pthewGimenteries icase. 
Soiucles oy ote Regulation NOs ii provides: that 
notified agreements and agreements existing prior 
Gor themdatespreserabed, for noti ficativonedoenot 
Maco ru ompaminici pants, liabie «ator it inesett oie 6 Le = 
MmVOnSwOmNAT Gee 854 (see pages L26.)54 dbuteiitealso 
Dronedicseethateesuch exemption. ''shalle mat -applsaacones 
the Commission has informed the enterprises con- 
Gemmedisuhatoatterca: preliminary examination 8 
considers thatethe conditions of Artache 85; 
paragraph 1 of the Treaty have been fulfilled and 
Miatmenegapplicativon ofmArticle 855, epanapraphies 5 
Bom opewarrantvedtet-In~ this case, thesnotutication 
VOmmIcwonterp rises icontained only pa asummany Fodwtne 
agreement followed by the remark that the Commis- 
svOnmehasecomew tothe jyconclusion' thateparxacgpaphel 
must be applied and that the application of para- 
Pipa piece Wiesenot. ustitied'ts. Dhe Cour tyes aide piat 
Gouuswwas fag idecision') and, thoucgchsonly <a sprovusaona 
measure, must show its reasons "with sufficient 
Cirniiny Lowpenmiat +the,Gount.0< and nalidnethey parties 
concerned» to determine that the pertinent provi- 
Sreonsmiravicwbeenscorrect.y; appdiaed..higehhus., acyen 
Grougiethesetfect of the, decision was son lys/to 
remove the agreement in question from an exempt 
Eeeoory wand shay nitwopen. henceforth stouateack 
mircer iAataicke <85 .(thind«panacraph)..,therdeeis1 ongiad 
tombe cas Geasoned one: whach: on appeal 7 the sGoume 
moul dagbiere Neasipo Si tlonsat ome view. J elit h Ggre suiiee 
the Court annulled the -decision.of the Commission 
and awarded costs against it. 


Bxclusive distributorship agreements; 
GupepEovess: <toubeyconsidered im oare nail) 
economuc and iecalmecontext: : 

Puades tat werioh tiss-sobyect lve, narure 
Omebenecriks to.the.publbic; <parallebvimports: 
character of Commission 


Siig 
The Consten caseO/ 


Grundig, a German’ firmy ‘entered into an 
agreement with Consten, a French firm, whereby 
Consten wouldstfor ‘an inderinite=-timeyMhave= rene 
exclusive TLoht ta distribute Grinds: vradics. 
télevisionsets, Cape recorders ~andedrerauun se 
machines 1 Metropolitan sl rance. hele sodameand 
Corsica; “Consten .aorceed= eos pu neinas cmap reo ed 
ninimum proportion -ofvthe total expoyted= trom 
Germany to’ the contract“terrirtory 7" “Consten 
agreed to send in regularly the -réquired advance 
orders; Consten agreed to provide adequate 
advertising; set up a2*nepair shop stockedewrth 
Spare parts ‘and; turnesh yeuaranteeyeus tomer ssc. — 
vice; and Consten agreed not to handle competing 
products nor’to’ make deliveries to, or %torsother 
countries. The latter obligation had also been 
imposed “bysGrundies0n LtsPliVcensecs ino thes 
countries -as well, as on Grundi¢ +wholesalerswat 
home; sand (Grundits*also*aerecdy tow veave tie, resa re 
to GConsten and not to supply other persons tneene 
contract tterritorye eyhonsuse inS@thesdrvstripucien 
of Grundig products, -Gonsten- registered in: France, 
under its own name, the Grundig trade mark "GINT" 
(Grundis Internatrvonal) “carried by v2 bPsGrunans 
products including these iold@invGcrnany. satinc 
trade mark was? to’ be attached only-to*Grundig 
products, Costen was to transfer“ this=trade mark 
to Grundig or to cancel it when Consten ceased to 
be Grundig's exclusive dealer. 


UNEES -anotiver; | venchmeconmpany y curiiee tine 
currency of these arrangements bought Grundig 
products from German dealers who delivered them 
in sspite. of: Grundite!s = prohubatuons “and UNEP sold 
these products, toeFrenchemetal fers at prices owes 
than those asked by Consten. Consten thereupon 
brought two -aqetvons acsainste UNEPs one pt orsultane 
competition and the other for infringement of the 
trade mark, (The basis of the ‘second action re- 
quires no explanation; .the=second such =4et. uoneiues 
in France and certain other Member States under 
the general commercial law, on the facts above 
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Rechte dGrelating to “the circumvents onvoLl the 
exclusive distribution arrangement.) Consten 
succeeded gin ithe slower Court ain the first traction 
and when UNEF appealed, the Court of Appeals 
decided to suspend the proceedings until the 
Commission had ruled on a request by UNEF for the 
Commission to find an infringement of Article 85 

by Grundig and Consten because of the exclusive 
distributorship arrangement and the related 
agreement Wegarding the trade: mark. “Grundig 
immediately registered the exclusive agreements 
with Consten and its other licensees with the 
Commission. Ruling on the Grundig-Consten contract. 
the wWonmmiussion viound ‘that such contract ‘and ithe 
related agreement concerning the trade mark in- 
fringed Article 85 (second paragraph), refused an 
exemption under Article 85 (third paragraph) and 
mice mgNrtn Sle ss5 e(third paragraph): ordered Grundig 
ana@elonis tem sitio Hetraini from any and abl measumes 
tending to hinder or impede the acquisition by 
third “enterprises, as they wish, from wholesalers 

om retiaplers established in the EEC, of the products 
Cone meniby aulicl COntract ior ithey purpose: or sucselia nt 
chem Hn. senerecontractwiterriutorny" . “Grund cand 
Consten appealed against the Commission to the Court 
of Jitsitavce) tand tthe: Court: alowed Italy and France 
Lo Mintemvenc) in Support iof the: plaintisis’ (Grundig 
and Consten) and UNEF and Leisener, another French 
firm against whom Consten had brought a similar 

act roniactor intervene in support’ of the defendant 
(theiGommission).); ‘Plaintiffs asked the Court: wf 
Justice to annul the decision of the Commission 

and award costs against the defendant; and defendar 
asked the Court to reject the appeal and award 

Gostsi against \thel plaintiffs. #italy asked: themGourt 
to allow the appeals, authorize the use of Italian 
fom tits bravetss and pleadings, and fon costs. 
Leisener and UNEF asked the Court to allow the 
appeals and for their costs. Germany asked the 
Gourttoreruilte.s ain: eftect,setor: the pilaintiits).and 
HO COIs tis'. 
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Dine sGourt sor ciuisthiee (firs pedis posed to nasave- 
ral precedural objections.  AConstien sable seed 
ViOLAELOM Woh ta SsUbStantvad procedural meu be srw Jonas 
the Conmiss von ‘Ss tjudoment.. .a5 pub keshedtiareeive 
Official Journ Js vot Whe whEC savas Ace swiomate dia i= 
rective' ) whereas aedivective "cannot; ginger ethe 
EEG, system, be: addressed tio mind ivarduals secre mGonur t 
replied ‘that the “text usenet £0. tthep lamer mesic 
referred: to aitselt tas: a “decison 2 itive gapitiiword 
used, by tthes Treaty, and idismus sed thie spl cages sbein 2 
without merits  Consten sand Grmuindivie tclavmed: numo lation 
of die process sim pehat he (Commigsiomon shat gaa Ned glo 
communi cate: ttid  themfaltl ithe {points qin ie srecomd: 
particularly with respect to tworniotes -fromerrench 
and (German aughorit res whieh bie (Commins som aeoak 
I OOr asc oun t “in ats: idieoisaones | “hh eau Roads gala 
proceedings sbefore the Commission, weme gadminwsorimat ive 
Diiecharacters3;® that Suhiempiat te seaicc eb Cc eae temo 
OppOrtumity slommecorethe Comp ladies ciieene Comms — 
SLON Mpght wWasie wasain st titem 2 tia Be hics Spat ies 
must ‘therefore be informed jof the stactus tonmiiimch 
the complaints were based) "that G@ithawas moe imecessarys 
however, that the entire record be made known to 
them; that sa note “ofthe Commisswioneesup pl te diaieo 
the plaintiits thadcontarined tall the atacts piecessary 
to, establish What ‘pounts were: taken panto iconsuder-— 

a Gao ne and that: thewdecws ron tod the Gommimsisiwon 
contained no complaints which had not been the 
subject. of +the proceedings... (Consten alliso salblewed 
that the “deci si One tugihem, violate deadicn WmOccearait 
that sit dids not: take a ntGorraccoun t. sehe ipiamntcs paw 
pleas made in the proceedings before the Commission, 
Particularly thesmeques ts) tort humthenwern vermisse ation, 
"In an administratin.es proceeding. of this seypels, eahe 
Court said. "the, adminegstrative: bod: lst mom bound 

tO give Veasonsitior sreyecitins, eine apie aso fectine 
parties, 7 The: Count: held “that. dives proces sya ademiot 
DeeneVLOlated. 


The German Government also pleaded violation 
Of due process an that the findine of an eiemineo 
ment should have appeared only in the Commission's 
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sLavcment of vreasons and not cin the vruling ef "the 
eecustTon. VThe “Court said=that nothing (turned "on 
the location af the finding in the Commission's 
decision, and proceeded to deal with the merits 
in the manner summarized below. 


Consten and Grundig argued that Article 85 
applied only to horizontal agreements and Italy. 
argued that exclusive distributorships are not 
“agreements between enterprises" within the 
meaning of Article 85, since the parties are not 
on an equal footing, and freedom of competition 
in regard to such contracts can only be protected 
moe TAT tA Che iso — olrhé Gourt said) that theswored me 
Maser Gner sant icle pointedrto, a idistincti on so. 

Chic Wnerespectivie itields "according. 30 *the economic 
PumMme LON Ot stlre, panties £0; the: cOntractie) - rkcarc he 
map pleLresegenorally to “all agreements .thae 
distort competition within the Common Market.and 
makes no distinction between such agreements 
according to whether they are between competitors 
Opetat twat wnt rerent: Levels, and not ton gam seq wal 
Looting... Lhe, Court said: 


Eis aca panticularnly Stmues because 
otherwise the parties could, through such 
an agreement, by preventing or limiting 
the competition of third parties with respect 
Lor fiewmpRoducis . attempt, to testabdi she on eco 
ensure for themselves an unjustified advantage 
torthemderniment vot Sthe “consumer toy the users, 
Wwitiicnhrawoiuld ‘be: contuany \Lo Vthe venereal vob y.ec= 
tines sot) Atta ce: 28/5) 


and the Court continued: 


Thus, .t 1S. possible wthat. even though 
an agreement does not lead to an abuse of 
a dominant position, an agreement between 
enterprises operating at different economic 
levels may be liable to affect trade between 
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Member States and at the same time have the 
Obvecpeor clLrecte Of “Dreventilg, besctlc usin. 
or distorting competition and thus fall 
wleehin the prohirbatron of AreCucte oh pard— 
graph l. 


Phe Court went Om CO eSay, If Clrece. se ilaueie 
Was pointless to areve Chat tie YTresule couch oaeo 
have been achieved by Grundig could have been 
achieved by “inteprating distri bucronl fNCO bess own 
enterprise. The two situations were not only 
levally distineuLshable > they @iso dd Toe 1ecccsd— 
Tity Have. the ‘same -eftect. — (ine Court d1d. no. 
Seaporavee uns Omri i ie si tG le misc cd yss enon 
designed to remove the barriers between the States 
and *whichss. StPpongcly combats tiety Teappcalailuc, 
Cannot permit enterprises vo “create few Datinc lo 
Gi seis Sipe. 


Plraintrits and Germany anroulcd Cat set ereniig 
to Litteppret COTrrectLy the cOnNCeD ty, silty ee lc) camcor 
of "agreements liable to affect trade between 
Member States'', the Commission had therefore failed 
also to prove that trade would have Deen more 
active without the agreement. “The purpose of that 
CONcCopt, Sard “the Coures Visto te palaccmulne 
respective t1elds (of applicator or  olmuntty suaw 
and “Of Tiationdl “awe in the MWatver Of warlerelawi, 
It 1s only to the extent that an agreement may 
affect inter-state trade that Article: soo operetes. 
The real question, therefore, is “whether the 
agvecnient -Girectly "Or “nd rectly .s1c circ or 
potentially, is capable of jeopardizing the freedom 
of trade between Member States in such a manner as 
co prejudice the realization of tne opyeetmves 
of a single market between the States.'t The fact 
that an agreement helps to increase constdcraply 
the volume of trade between Member States is not 
sutticient to preclude the possi bi lot tat it 
can "affect" (the word used in Article 85) trade 
in the manner above stated. The “fact that the 
contract prevents all enterprises except Consten 
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from importing Grundig products into France and 
Consten from re-exporting them to other countries 
in the wWonmioneMarketn jas! wellseasstheslimrtations 
that might result for third parties from Consten's 
Legisceacroneine Prancesaot sthe) GUNigtradeymanrk, 

AveesU eo entirtonmti bial. the condition softener t1— 
clhesso. 


ae gale iret fsjandeGernmanyathadea nouedatiat 
the Commirsisonhiad wi mited its .examinati on stio 
Grundig products and had failed to understand the 
Concept aun ede un, Amtiicle (85 .eiot tcompetataom 
from different brands, and had thus failed to ap- 
pipp oie hwerclesreasonablya(the strulie cot) measomine: 
thats verti cal sexclusive.distributorshi psacreenemts 
shouldmnot be merely presumed pto damage «competi— 
UVOtwmeAndeenat ein tact: the agreement manequestion 
had increased competition between brands. The 
Coumtesa vdegthac ete spraincap le iol sthemimecdoem of 
SonpetisOneap pled: toical bee conomuce ghevelismand 
aleivease ciush ot scompe tition vanditha ttanwagneement 
that mestriictied: competition between -distrabutors 
should not escape because it might strengthen 
Compe taacn-onisbietiw cleneproduce rs; dand jehie: (Counc 
continued: 


Furthermore, for purposes of applying 
Anptuiscieascics, ipamacraphrmls, duty tssmotm@me Gessary 
toy itakietainitolrconisiitderation, the Jactwalejetfects 
of an agreement where its purpose is to pre- 
Vic itr aineissC 1h a.City,t $00) (datsvoaeecompetithvon.., ) Con- 
sequently, the fact that the Commission's 
dics tonmedid. mot Jana yze tthe: teiffiectisi lof, thie 
agreement on competition between similar 
mmo cites! to aductifer enti shavand st Tis) otaaanim tse LL 
abecherhcrcty “me tie: sdieicuts som 


Lhe oC oumt! then meniiiewed: \t heicesisientivalitaspects 
Of themaerecmentis noting gehe Wabsolute territorial 
prot cation siwhi'ch) dit iiimeet fect terantediton Giive 
basusifo fer renchi (commercials laws lincludins trade 
mark law, and said: 
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Ineits decision, ~theuderendantgrescihu- 
fully took inte saccount stherventivesal sors 
bution *system established shy sGrundr: ” ein 
order ta evaluate the impact ‘of oa contrac- 
tual agreement, <the ‘contract mMustebe placed 
in the economic and legal context within 
which it was concluded: This procedune vcan-= 
not. be considered an intrusion into, legal 
transactions or “lecalmrelacronushaps smae 
were not the subject "of the proceedings 
before the Commission. 


The situation foundeto -6xust.s said srae eCouce, 
isqlates the French market sand makes spossib be Gite 
application of praces iin which titere -uSano sc Lice 
Cive "compe tition, candeit EcOnmtmmived., 


ove Furthermore, conpeti Cron "between 
producers generally loses its effectiveness 
as producers become more successful in their 
efforts to clearly differentiate their brands 
from other ibrands ~ 0 shecausesd tat uputvon 
costs account, for a substan gual pare co eeene 
total cost (price, Le appears sponta ona 
competition between dealers should also be 
promoted. —Vcalers ane, spurted Om ereauer 
érforts by Fcompet Peron wetuweem sds tribucors 
of goods'.of the same Drands;  ~Because stire 
agreement. 1s desioned (to onsolaue =the serench 
market Stor Grundi: products sand Stow Gini cial— 
ly maintain separate national markets within 
the Community for products! of .a widely dis- 
tributed brand, st idistorts icompeunlLon 
within the Common Market. That is why the 
Commission's decision properly held that the 
agreement violatessArticle (85), paragraph al. 
[t does not depend won any sturther economic 
considerations (difference between prices 
in. France ‘and: prices win (Germany. general 
application of the Commission's findings 
to a2 particular type of appliance, orcanoune 
of the costs borne by Consten), nor upon the 
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Gonucetiness of the tcritexila isediby=the 
Commission in making its comparisons between 
Laveges stations ion wthelihren ch? marketeand the 
Situation on the German market, nor upon 
possible favorable effects of the agreement 
PngrOmietserespochs dustin ce, inv eveatew fot eth 

ADO Ne Maric Se Toenitis: consi Comp et: taion s.mniomes Oe 
theses curcumstances an she wframeworks ot 

Arse Cahes “Sot sapamva orap hel clam bheadiato.cai edu t — 
if eovemteso, Lats one 


the iGourt) held.) neverthelessssthatigthes Gom- 
mission's decision should be amended "to the 
eecCenitmi iat tarex tend ss iwaitho wee suit icaren tamedsons:. 
Eeuremnel: WigiyyesOM eA tlic Let (8:5) daw. 0 tioldad 1? pam teome Glne 
agreement." 


Hinetspacanta dosh adele bites eds that mth en Gomis: 
sSwoOmmnaus Wronetulily: prohibated.at from @xercasams 
Grader Mark eraight siistienmine from nataonalgvlaw to 
Prevent paxcakleds imports 4 ore i noche riwordss 
timate the@etrt eects! upon icompetit lon spranca note som 
the agreement, but from the effects of French 
trademark law. The Court distinguished between 
Schmmwintcomper sscomanditheumann can Otmemer ci sine 
Bhengws 2 yas wthats 


Whuderunderth ren chalawiGons tener Dy. 
registering the GINT trademark, became the 
CriLGimalwholdersot abhemrnchtse tl. wae iron 
Pmt acouldasdol, soponlyabecats cio feithe 
agreement with Grundig. Such an agreement 
Canabepsub;cetwto thesprohibi tionsoLeArcicele 
Soymparacraphwd ene suche@proha ba tronswoudkd 
awen nor enticed: aiteGonstent couldiscontunue 
pomusesuthemtradenarkefor* thepsamespugpose 
as Ghatrimtended byethe@agrecnecnt thattwas 
eons der edipto abe ail hegal: 


PhesG@ourt thenmmesecteds anearzumentseaAbyathe 
mlanntietsmand?’ Germany fathatathes¢ommrssronts 
decision was bad because it was aimed at the whole 
Grundig distribution system and therefore affected 
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persons: that, had mot: been heard.) he: Countsaid 
that it was generally desirable for the Commis- 

sion, to «extend (its enquimeesy asi hares: possible 

tq all persons wholmught bea Leeteds tye iuaredc — 
casions, but that thesiniterese 1 Gothen Grmadag 
dealers in the validity of the agreement between 
Grundig-and Gonsten didenot entiutierthemitomciaim 

an automatic 1 eh t- sto thie Tonivigtedmtomtiempmoceedimnes 


The plaimtte1 fis (supporteds byAGerianywerar cued 
tha tad le thescond ita onsereaqui red, fom theme ccm trou 
of the agreement under Article 85 (third paragraph) 
were present ,) but exemption waspdented. Maliemeourt 
replied: that: Wt was. Woxrathesemterp ris csmconcennca 
tor proverthatiwehercondl tioms! necessanywitoime x. emptiao1n 
were present. ThesCourtusaidethat the empenirases 
had the. right -€0 an. appropr ia Ge fe xd iia (Onn y eeu ie 
Gommission, of their ireques tis} tore xempunonmemen > 
Commisision-could not confines itself scomsimply 
askings for. proof, “but music Onur tDUtie: .oOnEtr ive 
establishment ofprelevane {tacts and) ciumecumsitcanees 
in accordancey With) admingGetratiy ce pmamca pies and 
the Means avallabVercorat oe hice ost mcom.e mmrnea: 


Onsithesotherthandpcithe “exerciser oF 
the Commission's powers necessarily involves 
complex evaluations of ptheveconomic isituation. 
The judicial review of these evaluations must 
respect tChaticharacters bit) emit 1 noe dees esr 
to an examination of the relevance of the 
facts and of the legal inferences drawn from 
them in accordance with the principles of 
applicable law. Such review will be exercised 
first of all on the reasoning of the decisions 
which must, for purposes of these evaluations, 
specialty the facts,.and  thesconsmderatiuons on 
which they are based. 


The: Commassion's decisitonsdeclaredethat the 
main reason for refusing exemption was the fact 
that «the conditioni-set “ftorthvanesetucl eas see 
paragraph), (a) was, not fulijidied 40 \(haracnapieies) 
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prowadess thar, CoO ube -elipible;forvexémption, an 
agreementymust Notalimpose “on! the undertakings #con- 
CeTrneaarestriactaonse which /aresnot ,;indispensable..to 
Chewaptainnent or ethexobjectives .of improvingeche 
production or distribution of goods or the promo- 
tion of technical or economic progress.) Germany 
complained that the decision did not answer the 
questlony as; Coywhether the provisions of the 
agreement for advance orders and the guarantee 

and after-sale services, whose benefits the Com- 
mission recognized, could be retained in the 

asc ncenoL sdusOLucesterritorial protection, es ine 
Court noted that the decision had admitted only 
Cheoretacallywsouchabenefits;. it, had) thensconsi- 
dered whether the improvement in the distribution 
of the goods through ''the exclusive distributorship 
aeicenonturcouUlLaube sachireved 1f parallel “imports 
nadebeenwallowedseand alLter examining iplaintretus 
OMVUMentssOlethe Tmportance of the advance, ogden, 
market survey, guarantee and after-sale provi- 
SVOns=ladmconeludedethat novyother reasonsingde— 
fence of the need for absolute territorial protect- 
VOnehadcsbeenasupmutted sor detected. WheyGourt 

then replied that the question of improvement of 
Diode tH Onwo weadistributaon. must jbe)answered gin) tne 
Puahtsotsthe=spirit of Article, 35; advantages 
Powuhe-ipanties to «uch an agreement were undenia- 
Drei bDutMavd.notenecessarily, vcontribute improvement 
Asyconvemplated by ithe Article: -thatsimprovement 
must be, not subjective as relating to the, panties 
thereto but objective as offering substantial 
objective advantages capable of compensating for 
the detriment to competition which the agreement 
engendered. The specific interests of the parties 
aren not etO. abe ~cOnrused with «the objective’ wmproye= 
Mens wen Vessaced iby the ~lreatyewsilngevaluatimgsthe 
melative. importance of the various parts ‘of the 
agreement the Commission also had to evaluate their 
Sit actutnarekatwon t0y.an.ob.ective Lykascentaimabie 
improvement in the production and distribution 

Cte Che omoduictsiwand towdetermine whether tChesresa tte 
ing advantage was enough to make the restrictions 
Dae competitton appear essential, 


ei 


ASito = thowareumene “Chat UMbeos *idied ere mil 
ports. were prohibited the exclusive distrubutor 
would Bbé Unab le-tom sendin advance orders. "tire 
Court’ replied “that predrerron ol sales possi pr 
litzes always involves some uncertainty, When 
permitting. parallel imports might 2nerease. Gut 
suc! Pisksrare-inherene an’ any *tradine—ecrrvoTry 
and Caimot yusti eye at spectal pretecrlon. 


itewas alsor arqledmciat the *Colmresd on ard 
not Examine, on fieebpasis od “concreteetacts =" alc 
pdssiollity<of furnishing ehercuaranete ia 
CUuStOMery SecTVICe WEtieour absolute Cerrrtoria 
protcectiony, and» did nets concider =the stiporranree 
tor the? Grundio*brand) oryvthe proper perrtolmanceme. 
Such Sevvicesyfor®allyGrundie equipment OL@eucu 
Cor'sales “that *the=liberalaz eu onvoL™ parame 
imports Would force Gonsten ~ClO™vetuse =SUC scr ye 
ces Lor equipment -i1mporved™ by COmpetT LOLS Wihomund 
net LUrnPsn such services LO8an =aucqudte sexc cine 
and that "such retical would also te conctlany eC 
Che-intenests Of =consumersee Phe Couruerepiluea 
that, as to the free: suaranteé service, *the de- 
Cision thad= stated -ehat 4 -biycr "could @oradrmiarcen, 
ClalMl-a=-LEChE to ySUCh a CUaranece™ Pron tie ecm 
supplier@and then. only upon “the “condterrons acrcec 
UPON: “that the-tearrvoh harmnero “tire Grund epi 
tation “due to ansutirerven’ guarantee servuce are 
NOL. VEN SLE hore plappea rk JUS tL Ped y= Sena ern ert 
NPshéed such services 1 a “manner thar dita nae 
appearvto have, harmed “the Grundiorepurcaurcen, 
that- the plaintive could anform’ecustomens, -erroucgn 
advertising, Of the advantageVoifered by Grunate s 
OLficial distribution networks" tand ethat ere ewas 
not “Crue, theselore ys that Gonsten ss @adverervsrns 
would De of equal benefit “to *parallelrsimporters. 


Plaintapis alse complained -thae the Commission 
had not examined whether absolute territorial pro- 
tection was not essential for the recovery of 
Consten'’s costsof antroducing Grindie “products on 
the French market. The “Court said *that the scGonmie— 
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LOR Wace under no obla cation’ to) examine, ion ats 
Own LNT iative, a’ point that had not: beén raised 
bDeLOperaut tare tierce plaantitts were ain e¢tect: are 
Blige uw houteansolute: territorial mprotece 
tion Consten would not have accepted a distribu- 
RoGshapreyiwet that eine any event... their po1mt, was 
unGe lated tomthesimprovements in distribution 
menenredito tin Article 85. (third paragraph). 


Plainta Ge, iGrundi's also maintained that without 
absolute territorial protection the sole distribu- 
tor would not be prepared to assume the costs of 
Ssurveyaneether market, since his efforts would 
Dees trey dizdielvelestmponters.. ihe» Courtyaccepiucd 
ENC epOSise hon Oo bathe Commission, that the™maam 
PuNpOSecEOLsurveys Was, to discover whatitecnonical 
improvements were desired by French consumers, 
and, pointed soucuthat® Consten, Mint Lts? capacity. of 
Grund sone Trecoond zedi distributor in’ Psance., 
Nase cilemOlinn One» LO -recelvVe, equipment especra lly 
adeapced ton the French market. 


iimentomnesiit there was a part iaieannuU Wimeme 

of the Commission's decision and the Court did not 
emiudeacOStisistomany sOt ethe parties. the Count. ruled 
Ghoetsethe decision of the Commission shoulda be 

avenue becernsotar cas tit. held. sthat «ali ivathexr than 
Clymer henGing pants, Ot  thescontract in ques- 
Cionmwas ean, titrincement ot Article’ s5.".and=charnged 
Preece es wetn theirsown costs. 


Exclusave buying agreements 


The Brasserie de Haecht case 08 


In the Brasserie de Haecht case the Brewery 
sued a tavern keeper in @ Belgium court for breach 
Of an agreement to buy exclusively from the Brewery. 
The tavern keeper defended on the ground that the 
agreement was null and void under Article 85 of 
tie —freaty. The Belgium rcourt “referred to the sGourt 
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of Justice the. question, whether, an constaering 
such. defence, the Court must view the agreement 
in isolation: or. whether Ttimacht. take intorcon— 
Sideration the, prevalence, of tis st ypesoreagrce— 
ment imposed by a small number of Belgian Brewers 
upon a.Very- large percentage orl “thesbeverdge 
pUrVEeyORSs4 -lhne=GOurt. O¢e Justa ces said: 


The existence Of psil._lan comp utc Gcm ns 
a-Ccixrcumstance, Whichs. together watheothe., 
CIlTCUMStTaNnces ,.ACdn. 42S a.-wholesereate, Ene 
economic and legal context within- which, tne 
contract must be weighed. While this situa- 
tion must therefore be taken into considerae- 
tion, it Cannot. alone bes consreeredttoubpe 
determingtivec.- Ptrlss Dia tactesonces.0 © 
several elements to be considered in deciding 
whether competitions may besa stortcdmand 
trade between Member States likely to be 
iipakwe ds 


industrial for titel lectial iro pee 
Tights *-nwhenesubpece "co. riikes 


OLscOMpetlt Lon. = patents 


The Parken vawas case? 


Parke. Davis \inad “awDutehypavent ,Onw pr oCe ces 
for preparation; of anrantibioticvdruc, wNetendane 
put antordistributvonwor resold einetiee Net hetstands. 
quantities of the same drug which it obtained from 
Italy where there ;\are no, dxruc patents. wnt ave, 
Davis brought suit acaaqmst: detendant. tor pateme 
infringement, seeking damages and an injunction, 
alleging = noteonly arri1 gntabut can oped tenolue cle 
TO .antervencs because oF 2 license ft had ranted 
to ar licensee’ in the Netherlands “to util1z¢ the 
patent.  ~Ehe Netherlands Court -reterred to. the 
Court of Justice two questions: in effect, do 
AVCLCUES OSS anarso. possibly In Convumc Clomey Gen 
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Bueie Lose oO edie 2227, atreet Parke» Davis! Ae eit 
rights;..and would the anSwer. to the foregoing 
GUestLOnenecaotherwase 1 f «thes price. Ineo Liandsot 
the drug sold under the patent were higher than 
Poatagte the drug, as imported jwi.thout ere oarduato 
PucepaccnG. Sa lhesCourt of Justvcessaid «notune 
Pi Cme LPe Cio NT ta Che 56.6 thats tt hesexercise sod 
the rights flowing from a patent granted under 
PicwlaWwoe.ot ea Meonber State, doesanot.ineiuscd.e 
Poon oie ri Lessot compet dt Ons.S.e teh: fiimein 
PCM eclivinw ea sait Os ut cl Cle. 3 5s 


DEDaLonesOLAInVentiOon, Viewed vali sella 
aiCwapAte trom anVea es reement. On swid Olm4ce 
leon tepewihea subiiect. 6 d0eS eno tape onus iu 
any of these categories, but results from 
Ave Col eS hari S Oran ted DV deso.t.ab CML O fap = 
Mice smaMe ctl Crcentainwcri tet asa nd eens 
avoids the elements of contract or concert 
BeCuimeG DyaNLtLClLe (85.5 pata pr apie. 


Unit nicwo ther eiand. Article 55 #coll dy besa pil diGa pile 
Romi commanielminz-at ONO tra e patent by felverprises 
SCUlNCwiiwCONCerL, of which) there,was mosapp na 
DelateweyvTaence.s: «NS .tO,Artrvoless6. Chere aren tinier 
NMetessary cilements of an infraction: sscxiustence 
of.a dominant position, abusive exploitation. there- 
of and the possibility of inter-Member State 
Bradcwbetmig sattected thereby suAlsOm Deudin ge te 
merendedsundticatlon ot ,the natlonda kh laws reais 
Pomrndistyi1al property Tights. sithe, existences or 

seo atonhericht ..,.depends eat Dresen ty OD sC Ole cake 
Wecisiations, only, the use Of such Ta chte coulda be 
SUDMeceutOuthe tules,ot Community slaw. . inet ie 

Pyent such use. were tO Contribute to a dominant 
Poastvonewhose,abusive.exploLltationueis likely aro 
affect trade between Member States". The Court 
therefore declared that: 


A These-sections sareguand, respectively, sinduc- 
tual “andacommercial property,and existingysystems 
and incidences of ownership. 
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The existence of rights granted hy a 
Member State to: the holder of a patent of 
GniVettaOn 2S net) dlteckednbhy tie sir gia hat on 
setyvtorth “in Articles. 85, Daragiapie lead 
C6 Of the Pred Vi. 


Tire @xercemse, Of such. Vien sauce mmo test 
Mtself be subject. Gither Lop Art ec leweso- 
Davaderaphs ll, In. the absences Or Guede reoment.. 
decrsi on, (Or CONCEeErL ede pre Cr lCCreGye roumy 
SUGHheDEOVESLON, MOY Oe Arts Cle poom in aene 
absence-of an abusive exploitation or ajdo- 
Winant pOsteiron. 


tWewitact that the Sel lane spriecgor sa 
patented product 15 hreherathanytnas One 
non-patented product coming from another 
Member State does not necessarily constitute 
an abuse; 


o © @ 


Market sharing; rule of reason or de minimis 


The Marine Paints cee 


Eighteen medium-sized producers of Marine 
paints, five of whom were, Located, eachsinyva sep- 
arate Member State, and each ot themouher sein 
diaftierent Outside country. senteredainto aleaerces 
ment whereby each would manufacture and distribute, 
within his national market and under a common 
tWade, mark= 4 Marine paint of Phe ssane purer onm 
quality. The firms were to share know-how including 
commercial experience and cach swash touprouldeun 
continuous supply, maintain adequate inventory and 
also provide ateerasaleuseriices Mihestabeuci pals 
Were not precluded from hand in@e.o thar san como. 
Marine paintys. eAL @the sinstaice yor 1eneaecomnrs sun 
there was dropped from the arrangement a condition 
that n@ participant could. export the “pane ol 
question into the national territory of another 
participant, without the Vatter's consent. hire 
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arrangement as finally considered by the Commis= 
SLO se daned tOmeContained. va prohehatt ion eae dinst 
Paneer padre sotti ne up Aa Manwiacturinee plan t 
in the national territory of another participant 
and "avai nse tak ie on “Sub-contracts= trom a none 
en De i a Lc iP pan bs Under COOK toy dceopeeaud taney 
contre Mand Tot CoV divalee. tovloutsidem persons 
technical and commercial information“ acquired tas 
pert erpanes. = =Partielpantsrnol dine rete ant 
Dacenes#Weme SOM gtV Ee. pra OrmGy COS Othe rep ar une is 
pantsy Meee participant “sold inet hesnata onal 
market MOfeanother “partacipant, “therhlatters was 
enciebhed TOF COMmMmisSsionys sorethe “formers nent 
GULneohe tor dersover!-vo the laverer cand hans cine 
receive aSconmission. “Each participant (remained 
Preewitortc oipete;Osubyectlto: the foregoing }7in 
HesSpecelOreprwece..ad. servi Cey= I iier participants 
eidinotes amnone “then, account flor aesubs tanta 
portilonmoLethevoversal lomarkét “in which they 
opera beds 


The Commission was satisfied that the arrange- 
fei irc Omhemnredszall bieneitat “upon consumers im seiret 
iteiomadvantaceous tot usersToefimaranes paint to 
Stay vy Wig has particulars paints amdy to, betablegto 
oObtaineat wheneversau new coat acomess toy berappimed, 
because paint sapplied over identwealigpanntrisP more 
durable: VPAlthouwsh the arrangement, “as modiiired, 
Shih win certain respects Testricted*conpetrelon, 
Phe eCommrssron Loundethat ureanother Tespecueiks 
fostered more effective competition with larger 
producers through the creation of a wide-spread 
wastrT bution system “foray speci fic*line*of marine 
Patnte ew rhat- Pt? conterred* bene fits* upon*eonsumexrs 
Orethe=nature-above “described -and “that” the®res- 
trietions did not-co beyond whatiwere-essential 
Corattain@thevoby éetives or the*arrangementepy 
Mmdverne’ cach parti cipant’s Yeoneéntration of- sales 
Ptforerand othéeérToinvestnent in’ hes enationalomark et; 
and the Comme’ssvon’thereforerexemptedr thetarranges 
ment' for a period of five years/l at the end 
Srawhtcn @t would re-examine .1t to determine, whether 
Srenot dt, still: came within. the terms of the exemp-— 
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Tt wouldsappearethat three; coumsesaaretpossi- 
hle.in. approachingsthe  assue,-0f,agreements, OL sthe 
kind.examined. inethe.Macrine. Paints: cascsa, (Renate c= 
ments.couldsbée, proseribed outright) onysthe theory 
that theréesis. soy lattle_tosbegsaid tor Ehemnptnat 
they do not,«<upon.economic: balance, Ong thegbasis 
of their, pyedomimant, characteristies, tendencies 
and results, «warrant. theecost oflindi vidual eexams— 
nationge Ornatathewothens,extremei they eould ype 
subjected indi vyiduallyeto minute vanaly sis sa won 
some «middle-acoursescould be»taken,whereby sSueh) an 
agreement could be judged on, thé basis, of a formula 
thatrinvolved,certainwcgeneral assumpemons, ,ongee 
of a per sejnule, -butrlelitythegdooreopeng. ogo oc 
plausible, justifications) that. wouldabeysupyectato 
cONtINUIng /périodicareviewros liwass. Ole courses 
éasiéerutorstatenthe pranecaplenofathealastomenere ued 
alternative than to bring it to terms wWitigtes tse 
lavive <equirementis Of @ reds onal 01 cc ceri md 
obgective character.§ «Bysitspanterpretatrongand 
application ofeArtaclen Ss Wthairds pa nae cpio nice 
Marine Paints and other cases» however, the Commission 
has apparently, from the second and third above- 
mentioned options which were open to it, opted for 
Everitt ca tie talvonie aie 


The entering into. suchwansacrecenentpasenas 
considered in the Marine Paints case obviously 
involves a very large number or range of executive 
deoieLons as .O™ What) 1 Sat Ombe, Jal ie daw i) aco 
be lost, what is. the. optimum, mix. of,the- gained, and 
lost, through what precise mechanics the results 
ave. tO—e be sought and souforths. «Coudidscnemotanmore 
of the participants have achieved or approximated 
the publicabeneiitssclaqmedaoneatc@own eine bore 
and at what comparable cost? Could it have anti- 
cipated Atewhat, ports) thesshinsa foraxhaciauts 
paint was initially purchased would lay up for 
repaint snerandsarranee=tou havelate paint available 
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ChHSKe sACeCheVappropriate i vine 2 © tGowld eve ohave 
devised an attractive tying contract under which 
1UGwouldsanran sé cto brake ot stpaintlavarpvab be tat 
anympoutuin ovie "Luture supon tréeasonab le nogice? 
Toewhat ext ent IwowldoGntlateraltaction involve Lt 
in avgenera Pidisebosure lo £ Sprivate Steciinieal and 
tradceirrormatrvontfore®which «disclosure (the 
divest toure Jofitantcactuall asiseitvp it) would net be 
able rtoGrecoup reselif olin what! respectisiewou Pd 
cooperation "in One area inhibit, “Having regard Btco 
human and business behaviour, innovation on its 
part vinYthatvas “welll -as“other*areas  ?: GAnd iso 
Porths “in *Shorte the "Gommissiony were rt Sto Sadaue 
the second alternative above mentioned, would have 
Poe cri tnikeweach step *throuchvaserur ib were a 
business man making business decisions, Of course 
the business man, who was accustomed in many 
respects “to vact intuitively liand@usua iby correc uly 
and who saw reflected in the decisions of the 
Gonnrssvon “the “kind of “questions (he *had "been co-— 
pime “wastle~ ow oulid “be Wsionewhat' “in the position o£ 
the Bourgeois Gentilhomme who discovered to his 
SuPppIMs cet hat a Pl] “his lite “hew had been =speak ing 
Wipro sie! ; 


In effect it would appear that the Commission 
Saw eacore vit tom mt he apart cof tan group Vorttme|ita Givie- 
ly @®small toperatvors ; van Yinnovative sand ‘sensible 
looking arrangement that conferred presumably 
p kawsi bile SheneFitts “upon ralsiect ion Sof the. public 
without affecting competition substantially, and, 
tiroush ’fan dine that cit Wdetinwt ely involved "certain 
Ometheipr acta Cesepitoscribed iby Artivele S5reC fir st 
Varaerapin) Beiniaytenttectittrade: between iMenber States 
Ai navemastithesy object cor seififercit. the jprevention-: 
West ay Gtelon 4% dust orta-onywo ficompe tata on Fi neeGhae 
ites tine inex eC radimne,.iconditicons aad" jpyOrr sdvamie 
naxnketeM\sroapplacda Yr emost; reason! jo yell dein nami Ss) 
abide Gotu miaisOn weit sitelicontr.bu bedi torn prioNMl me 
che produ chion trast rebution of goods or P to 
promoting technical or economic progress, while 
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allowing consumers a fair share of the resulting 
benc£it' and that s-badid mot ge1ther si umposaes. 
restrpetions which save snot iindyspen sable te seire 
attainment" sof sus 2oby Getivies dons te tiondaseeuic 
possibility of cc liminating scompetut ron tim Tespect 
of a substantial «part sot othe epnoduet mankeuy: 


Tt ashouled: of course sbesnotecdutihat sehis awas 
a decison ioL-the Commission Whuch mevemmieeacied 
the aGourmt of eliustuce. 


Relationship of Community 
law to national law 


The Walt Wilhelm case 73 


In an order assucd on November 22:3 5 aloe./ 
The Bundeskartellamt (German Cartel Authority) 
at Berlin a~mposed..finesivon WibLhe, km vet) sake jundes 
the German Law Against Restraints Grn Competition. 
The complaint, was thia ti Waglsheplin se fails ehadigagacen 
among themselves and with sother “producers in 
Other Member States: and: qin joher rooumpmnes siaon 
an eight per cent increase in, the price %0£f Vanidimc 
dye to become effective, oni October lige) lo GeaweOn 
May 5, 1967 “the Commission Shad«pcommenced yprocecd-— 
ings against four of the above mentioned firms 
and others in the Community and elsewhere that 
produced an iphim 6: = VE herep wr ees BL iemeusies Bom £O0'G BO lies: 
10, L967 was oné «of tthe matters eunwolned, ein sae 
procescdings .-sThese, pracecidanims img eRead ehomuiie 
imposition of fines against the various enterpri- 
ses om) \Chver cround Athat - thas: miarere ase: tandeycanalnen 
increases sandicated) concer tedirparictarce’s. within 
the meaning wtrArti che 385. (ti rsemana 2 raphe) yotetne 


Treaty. In the German proceedings the defendants 
claimed that the Bundeskartellamt_had no jurisdiction 
to’ Near ani action Pnvolvinel a waolattom that was 

at the same time the subject of parallel proceedings 
before the Commission under Article 85. The 

German ‘court Sought £rom the Court! Sf Dustice a 
ruling as to whether it was compatible with 
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Aris Cltepeoyandvche)'othex4 provasionssandypranci- 
ples of Community law to apply accumulatively 
LoOrthey sancey set of) factsithe prohibiationsycon— 
tained in the German law where the Commission 
nad already formally fassertedsits jurasdrctron; 
or whether the risk of dual penalties precluded 
such cumulative proceedings. 


They,Countsor,Justiceysaidythat}=Communi ty 
Cartolmiiaweand? natiaonalycartel Law, tookildrtitevens 
approaches, toycante lamatters, , Article, 65vobytie 
Treaty viewing them from the standpoint’ of inter- 
Member’ State trade and the national law.viewing 
BivciawWichiin -asnational, context) so.thatethe, same 
Pa ticihmweolrlLder 1nypriunca ple. be «thie,subyec: goe 
dual »procecdingss oLhissview was supported; athe 
Soumcenotedawtby #Arti¢ley87~(second= paragraph) (he) 
Ole tLies jreadiyy which pgave's’. they Gouncrl) the ypowe nyFeo 
define the relationship between the national laws anc 
Pe TeOnvpetC UiPOnylaws*oL,the Community yasogthauws = an 
Print ipmer athe nataonal®’ carted authorities miay 
aksomvakeyactron’recardinegysituations that sare 
lgkelyvetowbe- subjectio£ a) .Communrtytdeciszon: 
bUaeehis pis SOBROnly insofar as =the Uniform yappbes 
ESCLONSthrouchout athe™.Communtty ,of@the Gonmunit, 
LaAWSaphe wots] e0pa7T da-Zéds } «The sGourt ¢them tp oun ved 
OUGMUED OEP heatune Lon. 10 ythis Context snoryuive 
treaty Aatsenotwentire Ly ne gsatpye y— bo" remove 
Spstacilesw= but also*in? a measures posttiyeilsRro 
exercises somes@ positive though" indrrect action Co, 
promote a harmonious development of economic 
Pcuivety  thnouchoutp.thesConmunpey sy? Untortunately 
Pies Count sad ynot.elabonatetthesesiudeas but Rwent 
OnEtL ORS ay «Ghat: 


Atat isc kestS Ania © a Dh, SRG ey RV de 
PaGommuniut Alms cinoetLon the power rbotdeline 
the relationship between national law and 
Community law on competition, confirms the 
preeminence of Community law. The EEC Treaty 
estab shied .a separa te, iLegal onder, sto, be 
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incorporated! Into theme vais ye cels Omeeitc 
Menbéri States and followed bye tier comnts. 
TLOVreco fniger ae Ta Ch Ole tiie Member o laces 
to adopt or _retamemeasures Bhat arcmliwely 
to-geopardive the penertus Om clown Cauy, 
would bewconttary stom tne mavurc "Ob suc ed 
SYS CCH. 


Thus th said ties Goumt. “any commerce. 
between the Community rule and the national rules 
governing cartels must be resolved by applying 
the principle of preenimence -of* the Community 
rules? Guntat atrulewadepecd@under wWartrerc | 
provides tothe? contrary, "the mnatrona Pauenanyercs 
may proceed under national law upon the same facts 
as the Commission is proceeding on under Community 
law, ‘provided, Nowever;"thateSsuch appl irearuione oer 
the ‘national Law doesnot prejudice the =tuliand 
UnTEOrN “application Ob COMMUNI ys law Ole live mes ec .L 
of the measures taken to implement it." 


As“ tovcunulativetpengkt ves > thts posstp1 hirey 
would follow-frome the fore coine? Gbut weneral-con-— 
siderations of: eduvey as pyewro euro se. cup hecsce 
in ATrtLele “9° (2) vot the VaeoCe lrearyemsnownd 
TequLréeithat =1n devermininsw-anyepeiramey.s sprevrous 
relevant penalties, should=be*taken-ancosaccoun ts 
The formal, relevant judgment of the Court was 
as@io lows: 


Until such time Yasita “reculatiion “rs siwved 
purswant. Co tArtre Pests (ee paracrap ie cae e)e. 
Of the-"Tréaty=provides “otherwise, “the 1a-— 
tional authorities may intervene against a 
cartel under their internal shaw) "even wirere 
an examination of the position of such 
cartel “from the, standpoint sot ene sComunuey 
rules Vs "pendines be Loremthe Genus sions. 
provided y however “sbhatsiucheano lee acorns wd. 
national law does not prejudice the full and 
uniform application of Community law or the 
effect of measures taken), to diplement. tt. 
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several comments may be made about this judg- 
mentapeing thet di rst? pliace! tthe: neti mesultyeethat 
national laws must give way to Community laws - 
would? seem to’ beoinevitable.o" Inéthee seconds place 
when does a conflict between two systems occur? 
lt, Dorsexemp leh athe? Communityagayeeaasewratt enwand 
as TRAD CHOY RevuUlation ors casemlaws, Pus tor thie 
eiicets thac avprice=fi xi ngearrane émentsthat co-— 
Vers=VO per? cent#oOrv aSeivensComnunity market iis 
COntramy stouArta cles s 5) but@ones thats’ attiectsmon!y, 
20Y DermMcCemtmore suchimarke ty ssonoty obviously there 
LSsenosecontlaetO on principlera tithes proportion oF 
aeMenber State;marketiarrectedsises0m per cena 
and or even 15 per cent and the national law makes 
the arrangement illegal within such Member State. 
Phusethe State Laweist less tolérant’ thane the 
wommunmey slaw but does not conflict: with such 
law but merely ‘oes farther! anvthe®samer direction. 
bute tne Treaty, asi well’ asi beine negatavemonethe 
SUD ccam Onmene’s Ula Ct ONS 4 °o1'S pO Sa itive mon = tures sce 
of rationals zations ‘that bring’ real benefits which 
Enlace: produvota vVaty ‘and ‘share the=wesu lists twithh 
COnsuUMerSsiearutathetapp lication ofthe Gonmunity 
lawiweresto’sanction such an arrangement under 
Artactes $54(thivds pargeraph) #but  the@applicatzon 
Oted Nattonaltlawiwerettotcondemnsatybecause ore@acs 
erteetruponwcompetwoton; there wouldGobvioustlysbe a 
PectecoOlnwn Cts ime principreebéetween. ther two tsysrtems 
and the Community law, presumably, would be read to 
Ehewetrectothatsthecarrangeméent hadaenotimeretly 
been excused but had been approbated by the appli- 
Gattonnot theyConmunitydbawdy Asvarrationgotithus 
mode lWcanhbe senvisavgedmwhenre ,itheyarrangement yon 
Pinieieb asso aes) jet Feet throughoutechegenture 
ConnuniL.tys,swas=bent snybutvinewa /particular Member 
Sita temma laconante woresumablyethe feftectsivotethe 
arrangement in each Member State would have been 
Pakens into accounteandpthe gexemprionigranted 
matwidus tandusrcn the: effectssof the arrangement 
Within the Member State. That the relationship 
between thie sowowisys tems scontinues yayproblen ris 
indicated by the following paragraph from the 


-158- 


Fourth Report..on Competition, Policy, of the 
Community* which was published ang Appleone the 


CuUrremet year (a9 7S.) 


Problem, areéas.in thes redationshap 
between, COMMUN? t Yuicompe tati One rumese and 
national laws were closely reviewed at a 
COonterenceswiithy Covernmenty ecxpertsene lhe 
Member States share the view of the Con- 
mission; thateiteds not opportune gt fine 
present /time £0. deadvwith) tha sexe l ations 
ship by »regulationtandathatedoubley prosceu- 
tion andithe danvers* of) comilbictane decrs. ons 
should, be “avoided through .systematres consul] 
tations between the Commission and the com- 
petentenatronalgauthori gies, 


Role 01  COUGES OLR USE liece 
de minimis rule 


The VU¥1lk case/4 


Uponsa. requestatog thes Conuresgots Jus ticommor 
a prediminary ruling on, a5 point sotminterpreca tation 
OfRthe TReatyearisin? | ieee pane Ber aero, c ice 
Pole Ofwthe Cour tis AN Ot tOmde Gide ean cmins oe mecss 
DEtweengwthe parties abun Cather watog cum Cui 
domestic <COUurt, tose sproper pdecreion by fimdmcat ane 
Lhesprinciuples Of Pimntenpretd eronwiinmotimed. wine ur 
in them¥tlkrcasey VOlkobast proprietor eot-a+ Geran 
firm, sued Vervaecke; (a Belboium: firm, for breach! of 
an alleged contract whereby, inter alia, Vervaecke 
contracted to buy a minimum number of VU1k's 
washer-dryer machines for resalé,in Belgium and 
Luxembourg and V8U1k undertook to protect Vervaecke 
by preventing Vblk machines from entering the 
Belgium and Luxembourg markets except through 
Vervaecke. The Belgium Court asked: 


Insdeciding the question ofewhéther 
the contractsof Septenberé)s., av06ss i tacerhnex 
WEthotherriders/of hanuanws | PGA mane ace! 
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DigmbooagirsNprohpputedsunderGAvtivehe 859 
Patron PeiomttheehiGglreaty .21.5athe 

dicoc Rim operation) the ishavée kote the tnanketeutie 
piltaiintiight lactual ly, has .or is. seeking, to 
acquire in the Member States of the European 
ECOnOmpe JGommunitysincparticular in@beveoium 
arnighuxcubeure,Sthevsalesstertitory wienin 
wirehwde fendantahascabsoluteyproeect yon? 


jiiesgGount of Justice inotedsahateitiwared mos 
hav eirehe soowe Gp Ayon fan vdpp lication sundergAnt pele 
i/ eaten the sliteaty adtoMapphy tthesiteatysuo a 
Spe CUntG Neasic 1% Sit fmuso pox euadet ti nom tubermeskerna| 
Gees toni son ly <thioseé: (questions sy that «conceun ythe 
mitiespretation of ehhe Treat yinalhe .Gourt uilreneione 
advised: 


ethos toss bvergthatec vem awnerem tac re 
ERabsoluterienni torial sproteqtiom J sam 
eras cudustribuicorship sacnecmen tadods not. 
reve WwieO bye, weak #po si tmo0n othiait etlie tpartaes 
hiavegom Seine smack at fon athekproduct ¢ Aim siques-— 
HuEomegaat han eeitel protected steregitonsy weecome 
Wiohien: Stier kp nvehib pevomycon pbauned sin Shunticle 
Spent acsipl ths of» theubhGdl nea ty: 


Pi ieaaopa le Sacreenen ts; 
pOssTpleesprilsover sinto 


pore Rorhcxp od piigma rhe tis 
ire VBA L.2 cha sD newe Ly: case/° 


Apetmcll e.¢4) of akecwml ation INo?@] 7véxcusies irom 
MOmeeroatilom «to the UGonmission feiereemenes gwhere 
enterprises of only one Member State take part 
and such agreements involve neither imports nor 
exports. between Member .state's.. 


The judgment of the Court of Appeal in the 
Bilger Brewery case makes a somewhat Ll 2 zeae 2 
distinction between the effect of the words "may 
afstect, ctrade ahetween Membersotiates'! jiapgArticole 35 
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of the Treaty tanditheswordseanvolvesnenctiies 
imports nor expones betweensNenber, States eam 
Artiche “tet Rercthatroene le 


A German brewery sued a German restauranteur 
inva German count forabucach iormoontnactmeomDuy 
the restaurants* mequirements ofgbeerrcxciuusavely 
from the Brewery « - Thesrestauranteurenarsedwihe 
issue ot illegality under Article 65.4 wilnemGe rina, 
Count of AppealevaskedethesCounty om Justiceneo 
decide whether a beer supply contract between 
two enterprises of one Member State by which an 
innkeeper \agsreedStoebuy vexclusivelysimom tire 
Brewery all the beer required in his establish- 
ments involved imports sand exports betweeniMember 
Statese « Then @oumius arae 


Such -ascontinaet jicomsidered with 
Simi lanccont racts s#that ibind “assitemiayeanc 
number of retailers and a few manufacturers 
of the same Member State, may, in an indi- 
Vidual icaisie; ibe (capable so iwabrec Gin a verade 
between Member States; however, these 
practicés are nevertheless sexempt iiromere- 
gistration! punsuant: to Anti cles4iesparaena pi 
2, Of Re culatvoneNo l/c ieee Ivonayc 
neither imports. nor exportisiabe twice emeiicmipe 
States: Itsts, theretomeiwspos sith he) ois 
the same agreement, which involves 'tneirther 
IMpOrts NOY exports sbetween. Memben wordt on 
Within the meaning of atiat ypromist on sivevier- 
theless "affects trade between Member States! 
Within ethe meaning iof fAntiicVe, SS aiparearaph 
li, sof sthe pireati.. vw ihiewwiom diss Woy auecinnolene 
Imports -omexpomtusas "> ehiws shave, asia aroman 
meaning ithein’ sulne: aor dis il) ce faviaticietemteraldic 
between Member States." 


Exclusive isupp ly con er a cits weonte mre 
goods “that do mot meed .to. cros svtmataion al 
frontiers :cértaimly do to tamvalty e simpomts 
OV SSX Or St Therefore such tcamenmaats toes 
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WIEbInsATLIele ys ,jparagraphse (iy thor 
Regulation No. 17 and thus are exempt from 
the registration provided for in Article 4, 


parearhephpl; sand Artieleys s0paragranhmiasos 
Chet mcerg lations 


Priceyrouxings concerted practices; 
SxEravennt Lorne lareach 
Sconomnug sen tax vy, 


Dine ayes tudts case/6 


CUmrchetbasisecot tintormaviron, ssiupp kired sby 
mradesasSOctattons Of users iof dyestufts. tire 
Commission investigated and found three uniform 
Pounce pimcicascs bebe tween January 0&7 “and Whanuary 
20> §LOGA.. opricces) .fox imosit: aniline dyes, were “reanised 
Dpawlis) Pony .omt, hing lta lye, cthe: Netherlands; Bedlan um 
amd thu xXembourgye « .urhi.s' increase) was séxtended fro 
Geumnanynomtlanwacy al, 119.6°5\4 - (On, - that osiante: sdiastsex 
meanty tak wahewprodwcers +n gGenmany, asi jwe lak §asrhin 
thie .CoOUntrbes valready, saffected, by, «the 1964 tmenease 
Seva BU Owe) 11.0, aper 4centwinciease (fom jdy estapiis 
BilGemp Cire nts; wmtahiot, ‘weve mot; «covered, sbi ithe) shins 
Picea Sc aw AP Lina lly on, October; 16); vh96:7 4 spyaces sor 
ali dyestuffs were raised by nearly all the producers 
in Germany, the Netherlands, Belgium and Luxembourg 
Beeoab couece nt) garmdi (by slater icent, wan gerarnce Vibut 
mrcihe iwasinotincmease infeltaly. 


TresCommissron then tinrveiatediprocecdings 
Pearist ithe .enverprises iit belpeved took part in 
ee concerteacd practice tto sfipxdprices sin violation 
CEA GC ke to> 4Of Sthe slreaty ys these ,comprising 
four Italian producers, four German producers, 
one French producer, one Dutch producer, four 
Swiss oproducers;, two English producers and one 
Won senaducer, yand Gtheir svarnieus subsidiaries and 
representatives within the Common Market. It 
found the charge substantiated and imposed fines 
of 50,000 units of account each on one of the 
Pui shrjand the four .German participants, Ghe 
French participant and three of the Swiss parti- 
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ctpants andi at finesot 405000. Gives*or”accuune 

On One OLeche Ital ant partic pane se” “iret ol 
participants AClP@apprrcd@to Brew Goud tenon 
theoConmassion’s decision: 


The Commisston Matiudinec Devore sch oul 
that in order” forSan “arrancenenl’ “in concer: co 
be present it was not tecessary-enay- cure pdt eres 
have a common plan, tor 4 Certain marketoconvucae, 
that Vt was] SGrilrcrent 0. Ciey see eae meme 
informed of their intended "conducteso.cialecacn 
Particmpant. could plan (ts ¢6t1 Ons te tiomc hee Gas 
tion that hts Tcompeoercors=woulea aceout para etc! 
conduct. 


PLUSH teEE Ar suedetivat -tne sConmres Pon. > de — 
ensilom was *basied ont4an an siti event sanahy sis os 
the tWarke t, eandon ‘aire incormecurmeoncep elo. o mr tlc 
idea sof rasconcerted praceice, “srrce errequarcu 
an concert ediipractuce wi Eh the tcomservous | yar ae E 
conduct sot “the partclcrp arts rw tanec reopo ly, 
even where the conduct resulted from autonomous 
decisions ‘ot Winidividiel “enterprises "Gerermi ice 
by objective economie needs, Yand speciitrcal by by 
the need te improve the unsatwsfactory prorrtabi- 
bitty) Ob “dvestwi ts pwoducet rom. 


The Court vsaidiy in we spe 6 Om St hats! sar oimeirt: 


ALtvole G5. Inedrs Lines) pia uiie 
terms" concented practices" titomn the tens 
Vagneements (between “enterprises! vamae'de= 
cision of associations of-enterprises'! 
atCempcs to tshow that the ronvbD Le omescovers 
a form of coordination between enterprises that 
has not yet reached the point where there is 
a-Contract in the true sense of tthe “word “but 
which, “in practice Syconsciroudily suiswpuntes ad 
practical cooperation for the risks of \competi- 
tion. «eelf a parallelism in conduct cannot 
im and ofeitself be *considened *theusane was 2 
concerted practice, it “ean bie adecusi ve tadica 
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PLOnROLwit iwher oiit (ihe ad sw't olrcompetanive 
COndIETonSsrthateares nvt secon side rine the 
nebumelot.thescoods ,stheysizéelandsnumber.on 
thesenterprases concerned, andeéthedextentso€ 
the tmarketyenotrmatlinarke te condi talon Skis Theses 
hetithepcaseiwheresparalhted ) conducttmakes rac 
possibiemiorrtheventerprises* toMachteverprice 
stability cattallevelootherhthanethatewhren 
would@Mhayeyresuited)tromvcompetitiontand 
bouserengthen ‘the acqurredgmarkets posa tions 
topthesdetrimentevorireaidy treet tradeein 

the Common Market and the freedom of consu- 
Newsy eorse Leer theiresuppl vers 


PTherGoure™ Went oni toMisayy’ ane eree cts Pinata tne 
Guestron Or whether= theres! ar-concertedvarcancc= 
mentVcanton ly be=-decidéed by s1o0kings atVthevevi — 
(Cue eC raed ioe thew backround’ offther parti cuvar 
narkece in questions and at proceeded toy exanane 
thevdyestutis market’ Here’iten producers; ogen= 
erally"larce in’ size and’often*producing others chen= 
realise accounted tor’ s0- per’ Cent of thesmarker, 
iInmey* hadevery- ditterent” production®andi costestrucs 
Lures which-made 2t- difficult fory each? tos léeargenis 
competa Llores. costs) UThe’totad > numberh otedyestuits 
HaseVeryeniohs withreach enterprise oproducingsover 
ge ehousandeitems.» Interchangeability wast relati= 
VelyeCoodmr&or Standard? products*butocould’béesiow 
Ment ieanethevcaseh ores pectaltiesc™ oli thetcase 
Ke thes latter the market’ tended to betolagopolistic, 
Peeaitse ore the- relatively slight role the price 
iedvyesturiseplayshintithe priceyot the-end® product, 
dehand=ciastrei ty! was) tumiteda oy Oni therothers handy 
overall demand’ was risine’ steadily with Gach= pros 
dieeretryine@ to? share vanesuch*erowths eoinethe 
Community there were five isolated markets with 
Varying price’ levels unexplainable by differences 
in costsiand°expenses borne- by producers” in the 
Variousce countries, f¥The establashmenteorfethe!Con- 
mone Marketohad"brought!about'no reductions 41n 
mcheditterencess cach national®market? exhibited 
eee rector tofics Of coli eopoly, with 2 price’ leader 
evident in the majority of them. 
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After haisting? severaisotherseciaracrc Gist cs 
or practices; thei Gourtypreceeded? towamalyazceciie 
1964, *1965rande 1967 Sprice, tiermeases. ie Mhemias 
mentioned had been preceded by a meeting attended 
byeadl butwoneiofotheaproducers@ianedsi amen apr - 
ceéedingstandsatrthasemectancetonuwlceAugucr eo, 
onéxproducershad announced fitsmintkent ions tomraise 
prices by 1 Sipersacenteaseor ei ol0ctoberg. 9 6veeel wo 
other firms: alsopannounceds) thetrveintentiony to, raise 
pracese andybyemid=Seprember, all thevengerpresceswiad 
announcedvan’ SSper Centeincrerascm (IZ a petiee ci rmin 
France). toe takes ettrect son losOectobereaing a iat ire 
countries save AtalyveguHereygan Teal tangparerci pane 
declined to “raise Its prices bute dectayecds ies 
willineness, toigogalone ewrthgthegpricespongewo 
othersmarketse althoughsonidatessditierens., sr 01 
the lo October ««iheseu threes successiVenpmace 
increases's,saidAthen Courts. 'UvHewedstogethies  srco- 
veal» a) progmessavencooperation, betweenginc peuten. 
prises concerned," seThrough suchjadmancexannouneec= 
méntsethe enterprises, cluminated+anveunpcertarnty 
as, to thea twat uturecsconduct Ap hVathewrabehay 1 OUT 
they madentheredevanti markets. "transparens! swath 
respect) tog vate, Ofeuneveases, Ln whiee Te SUG. Jae 
coulidmbessardstiatetherconduict. iOfe tie. ent enpric es 
was «designed: topeliminate, thearasks ofgecompetition 
andyURCeT tainty asc tos theareactionspos#)/comnperurors 
nots acting! anseconcertmandgtopmepdlace. th emmy nae 
Cooperation and thasPeonstacutedsge concer red opaces 
tieeiprohibated by Articles s Seon sthe- treaty. 


PASi nists (linperpab Chemacake lngius (rac salecdmea, 
domiciled outside the Community, argued that the 
Commission Was.not;competentsto imposecagtine upon 
1t forfactions, outside thes Community +esolelyebe- 
cause thesesactionswhadvetfectsewathinwsties Common 
Market. olThe €ourtesariythaty bVYweaval din de it sole 
of its powéeractidarectiony over, 1 tsqsubsadtaries 
Withing the) Gommone Market). 1 Cl) wasedbd entouapply 
1tS decisionssyi thing thaeeMarketesanuetiteep rome hn 
lt. withinstherintenteor-Articde 85. 
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Pilaietiie salsovarcued. that sthass.conduethawas 
Cie) (Odum Sreo Dole fairies Camd: a0 ts tise own | The 
CO. Cites Buide 


Hhicthehactrithat.-the subsidiamy, hasdeacts 
own, legal. personality does not serve to rule 
Ohne hegposeiibs lawty sthat. ats conduct, astute 
Di butabler tos thea parent. .company<4— jl hia-se comded 
bemthe \cascawhere the,subsaidiary.,. even though 
Ltmnasaditseown degal personality. does mot 
independently determine its own market 
behavaor «abut essentially follows. the ins- 
LTUCGTA ONS ivien 1tiiby the parent company, 
iiiehine esubsidiary does,not. in) facetr haves aue 
Lononyainm, determining its .course.of ;conduct 
Ons thea Mamkets Stine prohibatdongOl A WiC emi siom 
Dia wae Vapi teleeise inapplicable. to. thie) ee ladavone 
Ship between ty .and ithe, parent, companys, wWisth 
Whi CNeadt SOS dn. eCONOMLC.. unity... .Sancegan 
at taduatheda oroup “so. structured) £ormse .asuna tye 
Dies Damentmconpany ican, , under cCerlaingicig- 
cumstances, be held responsible for the, actions 
of the subsidiary. 


Pel adm letivet ie Pacts controll edaiats; sub sadaagies 
Bieohe~e Gomnuns ty, holding ali.ors a) major tyeon 
Piedad paytadens to-cKisq.and) dtyused, its powereto, ga we 
Mirstset om Sse.On wohe. Occasions ot, the, three priee 
imcrcases. o«ot'Under—these circumstances, the \sepa- 
ration between parent firm and subsidiaries arising 
OmemoOtmtine at act uhaat eachi has, andistancit, legac: 
Bensona Wutyedocss note prevent their) conducts onythe 
market from being viewed as a unity for purposes 
Bie hiehapplicatuone of the rules, of/.conpetition: 
hormciiseiteasOny, sitimsithe,plaiantitt thatybrowshe 
about the concerted practice within the Common 
Manket.,.|! 


mote rse Ofsingustrial OL 
Mrmericc tual property Crehts” -— 
Wirem ane abuse: trade marks; 


dominant Pogue pon 
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The Sirena case// 


Sirena Sued Bdes both being tal lanerrol., 
for distributing "Prep ine lvaly wheretsar pene 
held” the trade mark. “Sirena— cc Paimedats. rrgne 
to. the ot rade? mark Von Several oroundss bie Pe nus © 
bevtaken,) fore purposes or tie udemen teria on — 
renavacqui bre dimteundern= agreement awison enone © wean 
firm, Mark Allen, from whom the German manufactu- 
rervot ‘the? Prepida'stribu ted by Mdenendanvuvalse 
acquiredetihe rieht= in Gernany. #Tie reali mne ou mt 
referred “to)_the- Colt of Justice two quesuvons: 
Are Artveles- oS and 36) applicable tow tune er .ecEs 
Tresultine from an acreecmene anveda cone “tire Pireda yy; 
and ‘do the Arta cles prevent the*owner’ ora ‘trade 
mark legally registered in one Member State from 
eniforcine the “absolute rioht “so-limne bred=to=pro- 
tb ve sthird parives ron rnp orerio=at Pome Oommen 
Community -countrwes” the art vole Carryin ¢ ene sane 
trade mark*®lecally affixed front ther bpecinnine. 
The jyudement.-of the -Courtvobid us tuce wasy to stihic 
following effect. 


Until tie natvonal laws <0 f (Member fs tpaces 
relataver to industrial property “mi-cheseane=s cai 
dardized, the national character of the protec- 
tion artorded such’ raeghts cCowuldicrea te obisivacles 
both to the free movement of trade marked goods 
andi to the Community competition System eAimta ere 
26> of the Treaty permits relevant@restriretpons. 
but subject toithem not? bein’ Wsied a2SVa meanse or 
aL Cary Css CLI MING 1 On Of saiSe sale ceisoteniis ed 
restriculon-on. anter-Member ota teljstrade oe ihe 
exercise ot trade-mark yt ionts sysop amice ul ed iy tape 
to contribute to the partitilomine ot markets and 
thus the impairment of the free movement of 
goods between Member States which is essential 
to the Common Market. The statutory trade mark 
roeht does, not, howevyerscin, itself tconno tear te 
ingredient of agreement necessary to the applica- 
Goom ete Article 85) When the 1a chit) ate ene rec ed 
by Wirtue of an assienient to otiero Tir oreo, 
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more Member States Sti nust be deeerntnedeain 

each Case Whether she’ ©xererse: ofes uch rachteiecas 
tO a) fSaet Wert Vom ewache nA ticle) 85 euch a. sn tua 
tion could result from agreements between owners 
OL a trade: mack “and? their Succes sors? am, tehlele 
which agreements enable them to prevent imports 
exon Member> states 2s Gel" the! ‘concurrentea ssienmenre 
Orea trades mark to*Several usérs-results® inethe 
restoragi on or “imnpenetrable@tfrontiers between 
Member States, this could impair trade between 
Member “tates “and “distort! Competition inPthe 
Community. It would be otherwise if the agree- 
nent seweprer such that ‘the wenerali Zed> right> tothe 
trade, mark’ rights on the Community level was 

Pe COonCis Cum Wwietn, une condi tTons ot “competition and 
Neve cetina ty?) esisential’-to the Goninon Market* and 
Pmotccucd DyF Arti cle oore) Mise A revole* appt esm itn 
the importation of products from different Member 
Oidtes.e car tyaner the’ same? trade ark, Os) prevented 
byeanvoking theetrade mark right where the owners 
Feu Beds dw MUnder agreements ibetween™ themyor*witnh 
Pics pare hos, Sy lhe Lact -that’ nat onal’ daw makes 
Stciw 14 chs sub yect> tov element's) of ilaw orriracr, 
other than the agreements, such as registration 
Precontinmous: use, doessnotrprevent he applied 
Dalatye oeeir ticle. (8559 Wherehcart eile arhengements 
preda Gertie Treaty." the™latter applves-to* therr 
effects after that date. | 


Mies oat Cl es 66 Pa teireg Ua ré6 Fer oreappincas 
tg@onsee hire clic ements.* “domanant® position, abusive 
promo Ca tone -andmthe® possibility’ Orlanpalirment® or 
imcer-Mombexr State’ trade °° Thetfirst® elementlis 
NOtcwostapialshed™@by the®tact™alone that’ the owner 
Ge aidiod monk! sti nat Ypositio nestvowgpire ven thithird 
Peete eseerr om distri butines in! the? territory of 
aeMenber Stateyr’ produtets! bearing the] same mark; ait 
Pounecessary, rather, to show that the ownen aes 
power to prevent the maintenance of effective com- 
peri tron ane alsubstantdaiepari® oft the relevant 
Dorketes Thee exastence™ and position’ of producers 
See substitute c<oodsmust be considered vain, thas 


€Onnecu ons 
PLOdUGt 15 NOG, nece Ssamdeliys ot mda ayes 0, Cee 

abuses of aidominant, position. adlthowehy: arcmican 
be dsdecisive:andheatawons wheres tT 1s aissyp a eeu — 
larly hach and 21s not qustitiie dwby ~oher Laciol,. 
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Moreover, wtihe) pric é aleve soseiea 


ThewGouwst sheretores ru leds iva ts 


1. 


(a) Article .s85.0f.thie, [neaty. Ss iapoda = 


(b) 


(a) 


(b) 


cable where the trademark right is 
invoke distor pr olebakty Euilp Out Se Ok pao 
ducts. conane, from othe, Member faves 
and carrying «the same;trademark.,. at 
the owners softs /thiss travemanke rac oummed 
the mark..ov) thes tv ieht. 20; uses i te aides 
agnecients; between whem ory? asrecmenis 
Wi thevt ha dr pariiesr 


Wheres the above-mentioned, agreements 
WOKe, enter cdaamn G0—gj0d 1 OFFNt Os cehemaia © 
on which “the ERCidr éadcgy) inte he dp inure 
force, it) 4s mecessary and) sugiiierent 
that, they continu crco sono dices hice 
effects, etter that, cate. 


The Owned art redemarks docce noe 
hold.a dominant position, wathing the 
meansung of, Artaclie, 86) 0Ofetihee Treaty 
solely -bysreasont on thierreact entre ine 
15. an) ay pOSi ta one os pT 0 hsb Wee thea 
panties» Lromidistributa pices eend the 
territory) ofa, Member) States spr oe recs 
Carry live thes ciames iarks) Mite onic es = 
sary an) additions that fred havertive 
power tioiprevent; the naimtenanmce oF 
effective: competitions ag wassubsitanteaal 
Part of thes reshewmantes Maret, 


Thee prices devedy oftaprodwetedis mat 
in dtselft necessarids7andueatog es on 
an abuse of a dominant, posationy wathan 
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Chepmeaning of Article. sé. obut sit 
can be a decisive indication where 
Wet oapari ecu ai ld Chae dil ome OG 
TS Pie-dae bs eirem arc ore 


ASL ites et rage; marks are. concerned ,, 1t.sts 
clear that the trade marked, goods do not mecessa-— 
Tily Conus tLoulLe aa separate product, mark ctw due 
Pols. Om COUrsSée. makes. Sense, Patent riches. 
ROWoON elm ace diag torent, In. Character, and sembae 
Pom olOMml deceeaslon tOvestab lish thaw aenawen ted 
Otc UC welled (C1Ven Case, Dut not 1ini versal lve 
CONStilLuLes a pseparate product Market... sEV en dal 
the Case of a trade, mark it might, semble,..possess 
Sout LIM deor ip, OVeErsa Spatialemarket as ston cons— 
Pied SO. ga separate product market... litawoumd 
Polvowe cia cwoachaclass.O1 INGUStr12 won tOt cll ec 
CUddeeprOpeT LY £ightwhas ‘CO be examined win sone. lout 
Pemlccmpeciulian Characteristics > 


NOWeWOGURY VS the, distinction. ons impor eancer 
Weechetune sGOUrL,s1n. the olrena Case, «Suscgested 
between erade marks and Other andustrial. propery 
meu cwmpevOrative tos the tormer:. §'trade mark 
Peol@wema te tO pe distinguished “from Other ein dusted! 
Cmeconmercial sproperty rights.,in that the vlatcer 
Most’ 20 Mee OL protect® objects oflaspreaiter, 1mportcance 
and Oe at moresiconsi derabil eco value thaniinwehehecase 
Pret voge markiritcohts ,Uabit ms isuspestieds (byt tene 
puesient “wr ities) T that trademark! raght's are mot -eruly 
MVdusttidatriehntsvaniithe Gamer senseathattares patent, 
mista ly Ceslene and [CODY Ticht Lone sie witielLe stn 6 
Vatterithrees relatelitouithel creation! of itiangible 
Enanesyvathe tormer., tradeomarkssiare@oftengue device 
iomece ling. .tO.another person; a sharcsonh the 
cComtrougiover.a markete which, thet first. persons has 
obtained by advertising. 


Exercise: Of industrialtior 
Pied Lee Uiada.prope Mhy tT ehivs > 


copyright; dominant position. 
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The Deutsche Grammophon case/® 


in the Veut Scie: (Orammo pion case the German 


manutacturer Of phonovrapl Tecords eanucavoureds on 
the Gtrencth Of his Getman, copy rion... Dy Seco an 
TNIUnCTLON En ta Gorman cout. . CO. Dee Cole eet = 
impart Of records whitch. lad Decn ox DOM ed a O sa 1how eng 
Member State and which were being: sold in Germany 

at less than the resale prices which the manufac- 
turer's recognized distributors in Germany had agreed 
WEth thre Manutacuurer toe iam cadim, = lieochi [ihe or 
WaS SONS t 2eainst: tle, Drace CUe Gin ie LM COm CV lne 
it, trom selling the records, in Germany. — Phceuc Dilan 
COUrt SUbMneted tO the Court Of suse le o> (Uc th oils 
CONCErHIn?’ he Invterpretatyon Of ATE Cleo o.oo die 
S66 Of the Treary. CUmdet. Niet Ce 3 eo MOTD Gu got tiers 
undertook to “abstain from any Measure. Whichoecoul a 
yeopardize the attainment of, the objectives so. mime 
Treaty.) 


The aa7St. Gubestion, as fiver preted. Dy stim C OUdee 
of Justice, was whether it would be contrary to 
APEUELOS D-and 265 Orr tie IGheaty Oem tow ese ue 
Gerian Lawere lating Oo -cOUVILG@h iG and stiles uke 


o,85 aS> Mean LNs thats as manutacturere ofa omd 
recordings: caneinvokeei tse exediusa er 1 ce LO 
distributes them an, order. tojprohwbad “ines sauce 
in the Federal Republic of Germany of sound 
recordings: whachs the manudcacturem: tits ole 
delivered to its: French subsadiary ,! whecis 
although: legally autonomous, «isy economically 
Wi OU # erp om chem tau Ones see 


iive’ Court: “of? Just ice me phrased ist header som 
as. De tire 


wee Whether the ‘exclusiwer riche? tos sed tguare 
protected goods, which, the manutacturerd od 
sound recordings: has) undersavnetiondiay awe 
can, Without jeopardizing the Community rule, 
prevent. the sale ony the domest1e. tev ae 
of products normally sold im the territon. 
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ot aaothere Member States byesthatsmanufacturer 
Of Michz ats consent.o.The Courtoof Justice 
LS> Dep. as keds t.0; determines. trom Artal Ge Se 
Daaeiaphy 2p ior strom, Amti.cle: 85.5 para gaan 
Ie wOteethne Ireaty., the contemtdwnds meanings 
Oeics ican le Community, rule. 


The second question, as interpreted by the 
COUT tysOte sr) US tasce ,. was 


opimewhe therm the manufacturer of sound 
Wecorda1-oS, 1S. abusine. dts .exc lus 1Vvearpebht 
Oy  teSet ri Dates the, protected. products. wie re 
Che ipo Sede Selle PriCe JiSeesiTiesiic watt 1 Ona 
erm wucOnye ri Loner ethan the price sot. tesa 
tive product reimported: from another Member 
recta iG eWincd ce tee Der LO LMed: Ss: Ole Gilcm tcc Onade 
1 Co eeWiew Cue DOUM Cant On Cine: (pa Odi Cen) (One so Ola 
BeGond10.0-Ss underva €xXclusive “COMGractsesamince 
Phe Se Ue Ss ta-Oon uses thes wordsam abuse Saugus 
Dio hitee se ite COMmCernN Ss; they abuse, Ota-ce domiarant 
DOG di 10M Wiethany thes meanames off Arta cless6 
ote thes! Vea tii. 


Ines Clout) went, On; ito7,nemarky thets Amtiche 3 
(fi) provadess toa, thevestablishment Of, a= system 
Chiabeensame-s hata compelitaon: in, thesCommnon 
Markets isnot “da storted.. Wheres Ar tacd 64.56) al lows 
Certain pexcmptlons ,O1 Test vi ciioms poms t hess rec 
movemont uot .coods,.4t describes them speciticaldy 
anrdasst lpaul aiess th aitmsic hy exceptions. arce nots CO. be 
nsed glass. aneanSs Of) arbitrary, discrimingts on~Enor 
Bowie di Sel Sedairest rvetiony oni trade between 
Member sod ates... fAT?1.C1 ey 3.65 expressing perm ts 
exceptaonmtor, the, protection,of andustuialspro- 
Bertone 45 Summing 1a shes akini to. copyra ght. are 
included, "it nevertheless follows from that 
Article that while,the Ireaty. docs.noOt, atiect. The 
See nc ee Oty the. Ta Catsa Trecopnaz edu Dyeties lays 
woeiyMembersotate. in, the,matter of industrial 
property, the,exercise, ots suchyrightsycam,, however, 
Dew cubhect tos the, probabiti ons, set Lorthy dig the 
ireaty ie 
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The’ Gourthreiarkedl tas appears*abo0ves anhat 
the second question concerned the possible abuse 
off al dominant posa ti on Warn ins Chenie anaes om 
ArtirelesS6-o fsthelréeaty 4° [t-1al so- venanmivcds bain 
thPsiccontex Geetha 


Where “the "(performers on the 1ecordincsmare 
undervexclusive® contra ct com hesprodtucers 
there-1s reason to consider jc among otirer 
things; their popularity? with: thespublacy, 
the durationvand scope olMtierr commremen tsi 
as welds ashe “pos subi wile se Ove producers 
Of Sound] TecOrdin os) 1a Vert OwacqUirc ad eliat s 
PO "COMpacabme noe, POmMaAlvC cons 


Against this backoround= tire" GOuNet sr Wie cet hae 


(1)? OTe exercise by ae producers on sounc 
recor diias ox Motes tescesIA Sel Weer 160 ly Ce Uo at ne 
laws On an Member Svat emo. dist upUrt Came 
procected prodvets,? at orderr to” provi 
the sale an? thattState’ ope products distr i= 
buted by the producersitsccltyorawru aus 
approval.in another Member us tate, sOlelyeror 
the veason thats such dist raputilon does ioc 
take place on the. territory ome the-Ata es 
Members: Ut Ss Jal Sb Cont aiy =~ OF sch O © 1. a Crome) Ore 
Viding for the free movement of goods within 
the? Comiion Markets 


(2) (a9 A: produce: of: sound= We Cordimose th ac 
is" the holder under at nati onad slaw often 
exclusive distribution 12 civte doe S= Tote-or cu py, 
a dominant position within the meaning of 
Article- 86 o£ the Treaty solely. becausesi¢ 
SxXercises Chis’ rivent. Bite wouddeibe=otherwase 
if, under the’ circumstances? of the case. tne 
producer could prevent effective competition 
On an important part otythe relevant market. 


(b) While the difference between the 
imposed price and the price of the product 
reimported from another Member State does 


-173- 


DOVenoecessarily prove, an. abuse, Of, 4 domimane 
POCTETON Pt. Can nevertheless — because od 
Theses o On tive sditterenec. aid. a9. theape 
SoG Oou rect Ve |S wicti CAPLOn un. COls ta tute 
archon verindroatronso. suche abuse. 


liivewGourt) 'sard “that 


Undead “Arcrcle sso sy paracraph I fot Vice edt... 
vonmeasnecnercs between enterprises, «alll 
decisvonsot-associatilons sot enterprises, 

and all concerted practices that are likely 
to affect trade between Member States and 
WirOslcasOD Cc tr -orvetfect “1s. CO spre Vert goto Sia cis 
OTaiEstOrt “competi tion within, theseonmon 
Manket tare prohibited. \t  The,exeremse ron ste 
Svelusincon rtoht sreterred :touin Chewauest on 
Commie gt alo owiet bin the oo cOhl bit LO). Se bn Leian 
in that provision wherever it appears to be 
cne- Ob yvect’, the means, vor the .restl (yor gan 
osroeieneewiren, .by DrowLDuline LIpORhGsS aon 
other Member States of products lawfully sold 
in those States, would have the effect of 
Dawid uloni ng wihe puanket. 


However. where such exercise wouldscscape 
Cres clements of contract or concert contem= 
Pectin achat opLOVES LO, 7 Ge. an Swot. bOmusle 
question ‘submitted would make it necessary 
to determine whether the exercise of the 
AieOlt, sc O, PGOCeCt LON <1 Se-GOmpatibD Le With ote. 
puov iss onset tne: Treaty pe CoC aig. ethos e 
relating to the free movement of goods. 


Pewee De «noted wthaty the pCOlUM te, jOtew) USC c 
eeraved At the pant of ats gudement that, melates 
Poutheviiivesality of preventing the tree movement 
Cee OOds! bye relating Amttcle 4, which webates. back 
Homie lee (see: page: 2) tor athe, Artic liessiot. the 
Treaty which relate to the free movement of goods. 
BMOnce thes om Arta cles 1.5: 6;, Sop Ad talc les Os Wiel 
envisages the prohibition, as between Member States, 


Shas 


of customs duties and sthe slike. . ihesvour Tee ape ans 
fo be saying that it. will consider as unlawrul 

any practice which would impair the free movements 
Gf @u0ds* envisaged, py AtUloue oO ANC SOU iol erie 
Articles even thoucth the=practlee employed ss. Lat 
reterrea’to im such Wrtrcles, | Wikhem wWouUlae Cle diqiy 
anount GO a. TUlInNg Dy sdialLo gy. 


De MLALMNLS -e FLect: 


TUE OL CeaAsOlss, Oca ce seo lus 
The wCadtitonecase = 


Gadtivom, Ca -rencm LiLrm) ‘suca Huss. Coaweo hia 
LEU) Eh ae Py renren, COUTt -LOl -Dledcih Or 7a COMunacE 
whereby HOss*eranted Cadi ition stnc, CxClusiycnt oie 
Gorse Wl “tes “cement caqutpicit ProGuctes linea cn 
Huss -défended, ~inter=alira, on the “o7To0und tliat the 
contract was nulbeand ‘vold because exclusive 
dVStribuecrom 1cONnCraccs Were Pron Dewued bwin d.c he 
85 "ot “the*Treaty., The vhrench “courte rererred tne 
permits tote Court “Ors 61 Ce, 100 sda tba oma cael O 
DIC CREeer Or wre inc eMceross < 


Dome GUESELON Was watsed before the Court io 
Justice as to whether it should entertain. so ween- 


eral de reteren ce. (Rut tod 1dwgs Oye Oe 1 Nee eiiaecemcic co-cer 
way. 


Pre -GCourt of Justice sard: 


Pi order "for GAT Cc lel so os. (Ol Cle Ged Gy 
EO app lye a ae cecmen to lists sti s brs so eb eS 
likely to affect trade between the Member 
SCAcess. This (SOM CL On pols. wots ole dyn iolamtoty 
the basis © a combination of Ghyective ele- 
ments "Ot aw “On or tact.) tt appears. winged 
Sufficient degree of probability that tne 
apresient can Wave -d direct ov wadd rect. 
actual or potential influence on the flow 
of trade between Member States in such a 
Way that 1t “could Snpary tire emir volo. 
the objectives of a single market between the 
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States. 


Dieard ton, cic “py Ula Disco teenT tcc 
Sree peG@arcraphiul, Acanrapply only id “che 
Cbjvecteorethercriect of “the -aerecmenrtiis 
LOM CVcCHU. GOSErILCC, Ol distort COMpDC tM ts on 
Within the Common Market. These” conditions 
must be viewed within the actual framework 
in which the agreement was entered into. 


Mowe x CLUS LV Cra st c bDUte OMe Oni rac us 
evelwOncethat provides, torfabsolute stem mr — 
TOriciaprouce tl On, elay Derexcipt, mole mec 
Peon outetone OL) Ar tireler S5ee paracrapna)s 
Decause in view of thes parties" weak positon 
Cie ene LewvoVvalee marker Iimtne pr Omwcered 
err Luo y, thes redlizatiOn Old 1st me Pemiltcaract 
Dooweocwe tau csmis 1OU rl COAL CL Cd.) siimincmels 
PaGQcrculauuy Live “Whemen sic san «orc cement 
docsmmnouy prevene stiird uparta esi ir Olm il aan ee 
Daeneivedararmports LintOMuier protect c amie tl timo 
Lye om tire sli censee. from re-expoucing. che 
SOmunacty VT OaUCLS . 


Piesnationa court must, however, ce- 
Termanverwiether theseoicOndttronss are. lime ace 
net Tin. cach Vc ase. 


"Tfethes agreement were yproh tpi tedwunder 
Arcee ou eparagckaphels it wouldgavsowhave 
to be determined what effect Commission Re- 
CMa OLN Om) 01, © 7 ee Vitae, COniuirCmmon OLnp 
Sxcmptrony ot exclusive distributions agreements, 
wotlla haveron unrecustered agreements: Of that 


Boi ley a aes 


Rouse 40 “dominant positi o1; 
extra-térritorial reach of 
Dommiineeye- instr cut Tons; 
amen lated. (companies; 
derrnareron cot market 
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The Continental Can case 80 


Continental Gan of New Youk MCC) i manwiace 
tured metal containers and pape ruand plas tie 
packaging materials and machinery Lor “he aranu= 
Cactiuie. .dind sti bea COM 10 tes tC UIC mee dake ot eed 
had acquired 85.8 per cent of the authorized cap- 
i1teahcotathe Gerla ch ei peo Ness se ieee a) Sol cane |. 
(1969) .G@ contemplated the formation, eosether wien 
the Metal Box Gompanye datd mee ie Oa Ome Ci sonra 
European. holding scompany sini which (CC sel tcensecs 
in the Netherlancas CUNV) sandubrance (Carnadd) 
would be InVited to participate... sine. baGtemade cide 
éd not to. CC and TNV then entered ante jane 
agreement whereby CC would set up a Delaware com- 
pany, Europemballage, (EG) to which it would 
EranSsten Ls holdings anes DW oe {GC awou Ld tein 
EG to make ENV shareholders, other jghan MEstand 
Carnaud, iorters for stheim sharesevyy aac og lid 
Supply EC wath the mecessanyviihunds oq uP cias ine 
the INV stock by acquiring faddatrona eb gsi nese 
EC. was set. up accordingly Jand JRNV. pubdishec etic 
BG offer ‘to boy “INV stock... (Rhe sGoniiss eons cew 
aCtentuon to sohe Lact tihatl) tine op etre bone wo le 
offend Article 86 of the Treaty, whereupon MB 
postponed 2ts plans to jour G bie sour chased 
TNV (shares, sand ;bonds, thus aeauesa nics ietise Oo ml cet ios! 
Interest, in INV to 91-07 penecent.. slimes GOmmins som 
initiated proceedings and found (a\athatCGewirnch 
held jthreuch Lis subsidtary, Sb, aedominanespost— 
tien Iba. substantia lh parton wt hewc COM a mice 
On the market for. livcht conta pie ms, mio ie teamed 
Meats, Meat sproducts ; t1sh.and sivealirdisn sas. wwetal 
#510n, Che market for. metal (itd som soil > sais, 
had abused this dominant position through the 
purchase by its subsidiary of approximately 80 per 
cent of the stock and convertible bonds of TNV and 
that CHS (purchase resulted enn Virtually esi 
nating competition for: such Dac kaise, epi ditbert ses 
in a substantial part of the Common Market; and 
(b) that CC must terminate such infringement of 
Article 86 of the Treaty and submit provosals to 


a1 yy 


cies omnis Ss 10n9 Demo ried Uarliy “dey 19:7 27 wort this? fends, 
BG dei pipe alieids Wo2 tt he® Clourty ots 00 stac el, 


Desi nvemith COlsiancument that ateadas 
Dey OnUeet Nene acns one both thet Commi ssione amc st hie 
COUT tae tale, COuUDt- sia iid: 


Plaintiffs cannot deny that Europem- 
ballage, which was formed by Continental on 
Fe Daal? se2.0u, 091 97 0,8 2.51 av Sirbis i ditansvaror ions 
CuMemiad .9 haley tacit. tha tithes sibea cular yaa 
126¢ Own ileipads personality, isbmot. sudei cient 
LOM Lee Ollie it hempos sabi lait yeoxtiate pens “comd weer 
Cans car Mputed@tloc thes parents company .s@ lis 
applies particularly where the subsidiary 
doeesenot, determine: its! market> conduct! antor 
MOmouUsHivVe DUILS ins thes main! toldowsoicthiel instruc. 
Ldomedt Oat hes parent! company. 


Thenitourt) Wenty onl totisay: thats Ceo hadransr ie 
watea wands enan led’ the) conducts of) ECi SO? that) the 
CUM siaitOne Dye hice Ors they UNVi Share sed must be 
Hipae demeirs.on lye to, RCobut alsiov andeprimaralytto 
i eew io coetane acl Sita On, Salida tiher Cour cy 
Una cChewaetectvus, Markets Conditions withins ithe, Com- 
Muni tyes lose theo ity pel tolwhi ch’ Community awl tap plies. 
Picmmacte that) Continental does motehave) itsiscar 
Moe che Mecritoryo Ot oner or thelMember, statist 1s 
Mott Sutiiel. ent. tos remove thisvienterprase, (rom ities 
aoUpencat.on, Of) Community daw st 


Appellants argued) thaty’structurad measures 
Cakene bynienterprises, suchs asytheostrengthening 
Stet aoMinanti posit ion? thnomghd ac merger,, dornor7e.. 
meet the test of an abuse of a dominant position 
haehansithenmeaname: ofoArticlet:s6 of theall reatyen 


fine Court definedtithe?  issuélas whether! the 
Mords@abusethin Artacile) 66 ofstheviireatyy neters 
City aetiionsk that) camo havecardigect’ sii err pod 
the marketz or; whether ite alsorappliesitoichanges 
miecthe structure of an enterprise that would zesuly 
Pieces salterat.on, of competi tLon inva 
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substantialm part of the Common Mamk other eae le 

3 (ff) ofthese Treat wtih Chl prow mde seeuimeie re 
activitres’ of the “Gommuniey stall jinceludce @tic 
establishment of a system ensuring? thatecompeti— 
tom witha neither system 1S mots dacs omic tai 
relevant “to the interpretations ot “Wrrme Keon os 

and 86 0L the Eréeaty as is absoeNr trove 2mawiten 
gives the Community the» task wf "promoting 
throughout the Community a harmonious develop- 
nNentwor “economic, acl vi ties! yee AT Gi Bo siy ogat eo 99 0 
Are; In inplement ation! ots theeprincipl Gsrenunctated 
in?Articl es. 2).ands. 5 9 F Amtcl cis Comin eon piers ile 
therisame obj ecituves atl di fterentd eve sxPirAnea Peer 
ataon) of (Compcteac ions th are sip riohaibritic dw ia. siatane 
producteot collective belvartowr run dem 2he Gimeno eco 
cannot. become sperma ssabler because hl .2oie ine 
conduct: 1s-succeessiully icamried) oum-under mine 

int luence of a domaimantwenterpiyese. ands load ss co 

a merger by the participating kenterpnuses: seein 
the absence of expresss prov Si 0nsew oor ica nner > 
assumed that the +Treaty, whaechs 2nvAn taicdemon 
prohibits decisions ef ordinary dsscociaoronsmor 
Cnterprisies: DRatlamparyr CoOnpe tat on awe nou tyrcoia. 
Minatine wets. would, an Articles So. ypermiitee cel — 
prises, whroughsia WergerLanto an or camer ty Woy. 
COl attains a postion) ofssimchad ominsircer aseto 
virtually remove any: serious’ possibility of com- 
PelCILLOne  A.wlile farmoof there ithorss ory ene 
[reaty to Maintain, @ctudl or potential conpern rion 
in the markét, even in cases: whene res tractrioens 
of competition are permitted, is given expression 
in Artrechke 65," paracraphe 3° (bout ot thes ieacy. 

If Article 66. does not Contain thersameve xpress 
provision, this as* be causie! the system’ iiwencates 
for dominant. posations). unlike Arte ees. epere- 
graph’ 3; does not permit exceptions mrommethen prone — 
bition. “Thescondition of ATrtiele esems eo spe 
interpreted to mean that the use of a dominant 
position must have been abusive in order to be 
Prohibiteds ) (hiss px ovisi onw 1 isiush semamber ot 
abuses) Wiehe a tl prehab it ss So fnestae teas given 


co bug c s 


ondy—Dy-way-OL-examp les! 4A. abusives conduct ‘could 
be present wheres anventerprrasevane'a momi nant 
positron strengthens that position tothe pom 
where ‘the degree of domination achieved substian- 
Velie eral pots "COMpetit ron, “so *that only vemtex = 
prises which in their market conduct are depen- 
dent on the dominant enterprise would remain on 
cre market. |! 


Witte te eirooliciWe: <8ionto tf tthe EE Ce Treaty sseiso 
COT Staned ja at ers ren othe nin setote thempo sade on 
held iby: one ‘enterprise’ can be an abuse and? prohi- 
DectedtunderArticle: 86° ofthe Treaty repandiless 
Orescives ie thom se ore meanisv used! tos atta inva tui n0- 
vided it has the effects described above. 


Titer Courte tirens proceeded? tio point Oud serc mila. 
antec cOonomace crnrors ‘on! the’ part Tot ther Gommits sion, 
Bas cages Ith laden aushed. Co’ dehinel accurate iy 
Cie Vat Oleoe pOoduete marketse whitc hii hada enw i 
saged; and it had fragmented these markets 
unWareantvabpay eiqot payane suit faci ent) atven tion 
to sthneeanterchangeabilaty. of? some? products) and 
LO) tie sre cient (certamn producers® thyemak iy 
Siiipency 2 avast ment syicou di havetient ered! maniecs 
Wild Chet eeicomm.sisit One Ina dt idé.lainve¢.t oda! Unter Count 
Pomme tibsol tonans tances: wheres the, Commiss ton 
ode taal cd wor substantiate itherstatis tics jandig vs 
holding of little exchangeability of products; 
andes att adiso, pointed: out various? inconsistencies 
Monae @omimiis sone Ss: tindineseofsittacteA GWier Comrie 
fied ree wenversed: ther Commission 'svdects7 on, tand 
Pier veers nesiconnis sone walthh these ositisei0 tarehie 
proceedings. 


Lhe Commission: may; bier sce amet heic mcume 
Bd 1) Ces. Oe Navien b0.S ta talap.atitcleaibu ts scor Watyreamrome a 
War,! Whether or moitesthe Courtitook tooiretamed 
an approach to market definition,. it did establish 
Gat “tie deliberate extension. or entrenchment OF 
a dominant position may, in itself, ‘be an abuse 
Wothan the meaning of Article 86. 
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Effect on national court proceedings 
of proceedings commenced by Commission 


The Sabam caseSl 


The Sabam case makes clear that national 
courts are free to continue civil actions involving 
the possible application of Article 85 or 86 notwith@ 
standing any proceedings being conducted by the 
Commission. \ Thep tacts taire.,i (bine fly. Cire teeeno 
persons; Who cooperated an) tihe: writing Of tsomgs 
hadi alone, ternmic ont rac tawa th: Sabemtiyrd. ed onan 
CcOpyTLehth protection jorgans zat von... J sesicmspie TsoOnis 
composed) for! one: off Beloaum's madi of fandite ey 1 - 
Sion Services, a2 some, wha ch’ ammed rate lye became 
aA Hat cand: CONUNOVOLS V la1OS.c. 45.) 0 evil cman chCmine 
eCopyniehtes Whide da tac ata omy wasej0r occeds ne 
before the: Belgian courts, the Commission, commen- 
céd ani angquiry: invodvine: Sabame anide whe, Bevin 
Gourt? then sought ‘an copamiome @ rom) (eles Couriaom 
Justice: as) tor the, re lievances so! thier Sin foros Aiea 
cles 86 and 90. The Commission intervened to 
argue: that. the Courts of) Justa ces dads mova sda — 
tion by reason of the. proceedings commenced by 
the Commixsisvonk. ? Whides the: CourteaanaGabamoruded 
against) the Commisissioni,9 th ia) sion mot ecg hada tine 
policy OF) cont inui net alicase welata ney tos aneissuc 
on which the Commission is engaged is a different 
Matter. OWhere a nationals courts ‘betor ec. whome£ am 
LS SUE (<aiS Op A Eat 62585) Tone 8 On buSp Mon sted: aa cr ear cis 
either!) that. Artic e.i8 5p or, soi ¢ lie ard yaa prince sao. 
Clearly* doses) not’ apply. fsuch cours showl degaceconee 
ing tov the? Sabame decisionaw contamuemitnceaice sick 


Dominant position; relevant market; 
abuse ot domanant posit ions) “effect 
of abuse on inter-Member State trade; 
ECONOMIA COUNTIES 4qaturero. menses 


preserabpeds to end, abuse. 
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The Commercial Solvents case &¢ 


Commence tal Solvents Corporation (Es e"4, , 
aU. oc heompany, sproduced aminobutanol- and 
Walwraetured fiheretrompand sol duethanbutoles msed 
aro yates bin hoo2, (SoG acquired jcomtrolpcot «aii 
Beal nmcompoen yer Yb LV ri (.S ligne tance nit, 20 nire dem yy, G.L a 
SuOcwiy party son vehes Board? ot. Directors wand shxecue 
Ware VEOMil GEcon rand chaarmans hip of vtheapoardasor 
DiseCuOrs Wl Una TCecLdi ne vote V0 Mito Gus, AP resa 
dent) Unt 1/1970" ICI’ resold! aminobutanols gpro- 
arevia twrnmurer Uso. by CSGA sto another A taiwan 
company (Zoja) -which*used it to manutacturetde- 
Cavawievcaspectalt hess vin that year vh@? <becan 
DLOduer On orS1ts- owns such Specialties .o Gin 
pheeoane sy.cersGoG déecridéed+that-Le would nottlonces 
Supply aminobutanol to the Common Market but would 
Supply sits leadany intermediate chemi caimwhieny oe 
would convert to a further intermediate (etham- 
butanol) for sale in the Common Market and the 
Wonttieoreture Of 11 seOnn spect altves. @. @oCathent 
Srsconatnuca= ties supply "Or aminobutantol #£Orrodie 
mm che*Gomnmon= Market. “Farline’ to Landea source 
of aminobutanol anywhere in the world market, 
PXecpuruoge = 2Oja applied, to the? Comms si onedi ec gine 
an@antringement’ ot Articles’ 85° and. 86"of'the, Treacy 
ana askine tor thevansti1 tution’ of proceedings 
oaniis tees and Tel tos end= such 2nrren semen ts. ssh Le 
Conmt1sston tound an infringement of Arti ebew 86 “and 
ire cteurmese andr TC! under pari Of* Polat 1 esm stom 
Supp LYMsz0y es With its immediate. urgent *requiremene 
TCM COLeSUDmIt to Che Commission proposals 208 
Spubscaucnt supply to Zoya. “CSC™and > ItCi@ applied 
Pomene Court Of Justice to’ annul the COmmrood Ones 
aS) Gea bspall ON pk 


me Application of Articie 86 


Thes Court examined-14 Ver uuesti ons. Whether 
PocTeswas a dominant position undery article” oo" 
what was the relevant market; whether there was 
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Anise Of do dOMINdAnNe POsSlUvoln  eWinCleT. Qivassucl 
abuse cOULGd artect, trade~amone Memberrotatess 
and whether CSG.and. 1G). had, aetedeas. anpcconomie 
Uns 


(a) +, Dominant. DOs1 (400 .yal Nem Court feopercved sate 


guMents) and. experteevidence. 10, the chiLecire tna. 
there were other source materialse and processes 
available fora the, production, Of aminobut anol 

Qn the round, that. such+productilonewasmesperi = 
mental and on a small scale. The Commission was 
entitled, srerusiie ay GDedUcst. LOrlan cxped (os 
YepoOrty. to conclude Nthatoin the: present. cougi tous 
Gf Economic competition 2h, AsSenote possible. ton havc 
recourse, On, an,dndustrralwscale, tosmethodsaon 
manutacture,of ‘ethanbutoly based) on) thes uses of) dimes 
rent aw materials!” from those. produceds Dye Got 

and. 15. 


(b) Definition of relevant market. It was argued 
that?cthanbutol sdiid not “Conet1 tune. aelathe cs 
because ethambutol*was only part. oteaed am cer 
market» tfor antituberculosissdrugs, whetentiawas 

in competition with other, darcel ys interchangeable 
drues,.and that, therefornes) the Trawsmaterd aca lor 
the Manufacture. of, ethambutol, could mot conses cute 
aoMarket< The Court .distinguisned the marker ror 
the Yaw Materials: fromithe market wor-athestiniconcd 
product andesaid- that an) “abusewot, ay cdominan us On 
Sa Lon, ony the market) tor. yaw Naterdals+.eamay 

Have PTects restricting compeda ta Om Iman ec miata og 
On Whiche thenderiavy att Ves iceate. sOlgnsandatile sc 
eitects Must be taken.into account an considcring 
the effects of an infringement; even Tf thea marker 
bor the derivative docs Not constitute aac 
contained market', 


(c) Abuse of dominant POSITLIONew. Cote explaamod 
that it had decided to expand into the production 
Of-deriyatives and to. jJimit. or substantially 
discontinue the supply of the raw materials in 


AG 


PuctacommactliGate, dts OW, access) Lowmthe sued it 
Vouyer eet eel be. Court. said that tan, unde re 
PAO dt satis d COMINAntL OOSTiLoNW acseTecard s 
Che prouuCceron sof “raw Naverial.,and therefore 
coe eo com Ol tic Supply CO Mdnitactiire is Or. 
ered PaaS secant. *sust, Decatse ut decrdesmeto 
start manufacturing these derivatives (in compe- 
BEoOTom with its "former Customers) 1 act! an such) a 
Mo yerr See Om iMaiete sticir <COMmpe tl ton wnt Chee 
tie "casein question, would=have-amounted “to 

Com Mirador sOne. Of. the principal, Manutacuure rs 
Wearetnamputoles. nthe: Common Markets, such 
CONdUC Tee S=*cOntLrarys tO. the objectives expres sed 
MiesATtaeCLesro sit ror the, freaty. and set out an 
Create decal anwArtbucles 85 and So... jand ‘sion 
undertaking] PSaDusing T's dominant. posvte1 on wr clin 
ene Meanie Ole Artic le" 86." 


(d) Effects on trade between Member States. 


Sochan MOigaresuedhthatasancerZojpal expo nie dmeo0 
perecenthopeuwtseproduction outside the Common"Market , 
thefworld*market®rather than*the Common™ Market was 
Prapvombectedy IiheIGountmrnreferred £togAnei chess 

Gh) SOtethemincatyvowhachiprovides that Qlhog@accaviis 
Preseot tne .Communityeshalleincbudemthemiispatutaon 
OtmaAtso.Stenmensunans thatscompeéitionwin, whe Come 
HOneMAGLKE GH 1s.n0 t idiistorted:;..and At ticle? 24iwhach 
cme smtheadommission tthe: taskoof, promotang.eehrongh— 
Outsthes.Gommunity, harmonious, development mot jecoss 
DOmLGRACT ivr ies 10 sand. the Countewenteonstomsay 
thateine Commnunity.authord ties anustatherctoge 
CGusager@alhincthenconsequences.thattthesconducds 

Comp lLatied- tot asMonmthencompetitivess rue tu Reain 
the Common Market without distinguishing between 
production intended for sale within the market 
andmthateintended for texponts LaWhentansundentakings 
in a dominant position within the Common Market 
abusively exploits its. position in such a way that 
a competitor in the Common Market is likely to be 
eliminated, it does not matter whether the conduct 
Telates. to. thetbatier'shexporten.om 15 tpade 
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within the’ Common Market,.once divbas beens esta- 
blished that’ this €liminati on) wal is have sr cperc us = 
sions on the. competitive, SUIUCEULG With ieseic 
Common Market.” And in any event we hadebcen 
Shown itiat-20)8 did expor tet hear odmetc. wma dics 
tCLOM-eCe. the jo Une re Memes om. ce sr. 


(oe) CSC AND: [Cl. as) oneleconomicaninitauy cee and 
I€l disputed, that) they constituted mie economuc 
unit ‘onthe ¢round: that they,.nad) alwayseacwed 
independently; in which case €se couldjnor pe 

said to have acted within the Communaty. sande cic 
author of the conducr. complained about: tcon Lamon 
be (Gl which dad notehave there axydemi maint apo si. 
tion. ~lhe Court, sustained, the, Gommessi1 onus 
Findings that.CSC hade am Dace, cwctemsec. mit caer 
trol cover [Gl, at least in vespecy Of  Citcas smc tis 
relations with 20 faye -and tire -woumterenimtc ca rec 
examples  t1lGL hadeatthemptedad mergerewivh, goa 
Which amplied-GSCls pravitryonpGoGeshowede. Giles 

ad substdiary in-?tsannual reportisy ages@' sideers 
Sion no longer to sell -aminobutanol on the market 
was obviously telatedstoxethes supply ethencoim to 

LGl) forthe manutacture« Of iit sfownmdetiws eres 
etc. The Court then vwent vous tonsayatha te Ace 
gards the market insmitropropane, fagsourcemmatcaral 
for aminobutanol); and its. derivativesmbhe scondued 
OfuCsCoandeins tr tuo [icl] has thus Ibeenmomama ct.eis 
LZedby an jobyuously united actions awe yeeac ine 
account 1of sthe power sof cont rolsthat ges nadiomes 
Instituto, confirms the ,conclushons sing theneeersion 
thatsas negards therrire lbataonsewrthy Zones me 
companies must be deemed an economic unit, and 
that they tare jointly -and<eseveratihvencepanstbie 
ror ‘the ‘conduct tcomplamnednot sme lnethesarcimcums 
stances “the argument 02,5650 Chat fhomarcancegquo 
business within the Community and that therefore 
the Commission lacked competence to apply Regula- 
tion No. 17/62 to it must likewise be rejected." 
(Regulation.No. I7/62cis the tegmbatwom ote the 
Council empowering the Commission to oblige enter- 


prises to discontinue infringements of Articles 
85 and 86). 
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II, Measures and sanctions imposed. 


CoM tard Gilwaresued that Resul ation: None poo. 
AY ULCLe Caveat nemCOmmilssion no-authorntys to 
OL deny Spec Tani wSuipp lenegiebor —Z0 7:0 Amit ches 
provides that where the Commission finds an in- 
Lyingenentatit may by decision nequite athe si, 
fpersons] ... concerned to bring such infringement 
‘to an end." The Court said that "This provision 
nus able eappil wed jnyrelation to the infringement 
which has been established and may include an 
onder seo oO ncertainicacts or provide «certainead- 
Vantage’'sswhich have been wrongfully withheld tas 
we Pittastpmoh noi tins the “continuation of fcentain 
et HONS aye acu es HOT asi tuations: that ane $comt wary 
LOothie Treaty.” For this purpose Athe Commi souon 
may, if necessary, require the undertaking con- 
Cerirved (tO) SUDMa testo Jit propos als ywith a avwew io 
rameing ‘thessutuvation into -conftormity, wi thyatite 
Pequirenrents ot “chebrea ty..4) > 4Lha Ss: argumentaGe 
(fo cedtule PGlescirer 6 for ey ava led: 


COC ard *hGl “also” arcued “that #ehe: ‘Commissions 
Mm decerminimo the supplies required by (20J4.. nad 
whonerihlytconstdered, its position sin “the word 
Marketmmsitead jot only inthe Common Marnket..;)Abhe 
Poti sa BChateawhem yA rticle: 86/40 f she) Ws neaty, 
prohiebokted pany abuse! of a jdominant: position! Sint ss 
far as it may affect trade between Member States", 
iiese sd irc? 0. te mean: ithiat iondy* the cif ects, fot .a 
possible infringement on trade within the Community 
Mirste ibe 4taken (anito account when :it a%s*-a: ‘quest uo 
Ghrdeiininguwthe ttringenent -and s1-ts.consequencesr. 
Moteower, the irather Limited measure) that) the 
applicants suggested would have resulted in the 
DO dine te ony faird ssalies; outTets jot) Zoi rbeamg, scomierol - 
red. psa GS Gri nist ist. U Go} Ean d) cian 1 Z0yja) bie nies qian) “o) FO sue— 
tion where its \oost price would have been jatiected 
toeswensan vextient that “tssproductiton4or ecthambucol 
would have been in danger of being unmarketable. 
In these circumstances the Commission could well 
consider that maintaining an effective competitive 
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SETUCTULG Netesst taped. “oie sie su aes Pi Sec tO ee. 
Theretore this arcument Dy CoG and Clave o 
Bade beds 


As “to the penalty -1mposed vupon Go vand iG! 
hy “the “Gommission, the’ Gourt considered "thav it 
Should be: mPtreated because Of Che comparatively 
shore “duration “of the <iniirinevemecn approx minaueds:y) 
two years): s4tie, delay onemethic —parteot tlie MCO mmr se 
STON wa thout swhmen Gite fduaatilor i elite slaves ene oar 
shorter: Sand thera get that sGSC Gl tirade aon wdied 
the ysupplves vordered by tthe “Commmss mong. Piro Ione 
therefore reduced the penalty from 100,000 units 
Ob saeccount to ‘half vahat camount 2(6 475: C.0MiI00) me leila 
The "cost of the -Coumt  pirocee din gsiwere: Or deme. slo 
be “paid (by. #5 Goan dea lie: 


Re batvonshinp begween CGonmunwvuy "Paw eand 
Natronal “Baw; —"cespect ive Junisdrerpron 
Ot Community. “and nat Lona courts, 
retusal to sell in Prencn law 


The Nicolas case®3 


Photo-Ciné, a Paris “eiriry had seou arly eboen 
supplied wiGh photoeraphiae and motron. pace miae 
equipment by the Hrench Mawutacturcr. 9b tap li ssc 
nent Beaulveu (EB) “with whom at did considerable 
business. EB by contract eranted Maison sor andr 
PReres (MBE). canother Pani sietiar im @ecoec isia scum, mosire 
bOoepronote, drstribute sands 6 Me mrisited Usp icine eit 
nmetropolrtan ‘Parvs ~- Brandt dec luied touwdersi et rom 
Photo-Ciné, advisine that Socvete Dievaun,- oo. whom 
PHhOtO-Caine comldSaddress its Odes mut ewes: 
had™ been given an exclusive Udcalership formthe 
dcUstrict Wn question. “Phe “order syaseien cnc ut etc 
Société Devaux who did not make delivery and 
Pnoto-Ci te ti led “a complaint sa cains © aBrande 
under the Prénch commercial Maw, /asikime Miamawes 
from the President and General Manager of Brandt 
(Nicolas): The Court of Appeals ioe Amiens seound 
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NaCOMa sei Cy sO er etusaletousel i: bined sium 
SUU0 VL GaiCS sade Lared Rrandt. Civile Wallop be «but 
mBetectcdebhoto-CGine!s .claimyton damages sonethe 
ground the damage claimed had heen sustained by 
Pi cepubd inc late laroe ulthe slatted sea pianen tiny 
Pecausc Photo-Cine had been seliing at 15 per cent 
DOM apc leccht abelow the accepted Telail pT neers. 
ime sCOUry OL Panis gattarmed this  judement on the 
STOUnGeenat boandt. had not. brought .tselt «witnin 
aiyeOretie. exemptions to the DY Oa Dish dOns iO.b ae. Us.cel 
POs sci e tie French law, In the COuLt Of smppeades 
or Amiens, Brandt alleged a conflict between, the 
Prenchelaw and wthat of the Communi ty, wconteained 
Piet ie soot the Treaty. relying uponedn 

Mica cct setcrence in the statement fi4ledmbpy sine 
fo Gemcn ye Die CLOn Of Conomic Investreaatuons:. 
andesrequiestoded Leterence 1Ot litenp net dtl Oluco 
thee Goure Ot Justice. Brandt's aroumen Gewas. lo 
Pvcmotrcc ttn ate tt. nod, SLVenN 1Otl Ce tO tule mCol. 
mission of its various agreements with dealers in 
Beloium, Luxembourg, .taly and Germany, under 
WHC MeecKGlUISTVe -cCOntracts were C1Ven CO Tretar ters: 
Pidtest chy Moti Catd Ole Cave TOVI1S LON a waco altiuy, 
tomsucheacreements., sand it could be anterred cron 
the acknowledgement it had received from the 
Commiusston ethat hencetorth the Commission valone 
was competent to rule the agreements unlawful. 
PoeeAmiens Gount, said that. so long as the Commac- 
Sro@ioadweinitiated NO proceedings: J Cheunac Lona. 
Coumat cmh ad suits dd.ct LON «vO dete GM Lie aWie. hedwaa i 
Meoreement «Was scaucht by .Anticle 365, .0n tie wiac ts 
Gitcmseoumt, eld, that the z.wetusdal of Brandt, (3 bremen 
Mivaiten Ol deliver tO sPnoto-Cine. sal SQed ah renen 
rooneebeailiel cameras manutactured gin Erance 
eseOtlOones.Ot those concerted practice sa likely 

to attect trade between Member States". Brandt 
aedeetiia Oy aasSed..ON. CO. renci. Geta Lets ei lai 
PaO cet teCO. CX DOT L COs O16 te MOM D.C. ie ota Gore Nis 
distinguishine the arrangements. in France from 
those in the other Member States whose dealers 

had been placed under such an obligation. In any 
event, a favourable decision from the Commission 
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Wwould only Tésult in al howling such rcomtmaces 

tc escape prohitb nero aug ult iat Ce CROm Mime Cros eic 
Rome -lreaty..ollce, tite absence Of va Droht bie Lon 
in one aw does Nol viukate, a DrOlniuntlon siiposcd 
by ‘another, “the fact “thar the cveluspve sacaien— 
ship COnLraCt im duce t LOM Was sWO.U BO ROlnl Dee min, 
the COMMUN Le Velaw awou Lato tel fic eters (tbs ey: 

al act pLrohupited by Prencuh teu lmunal yaw ae 


Brandt. ‘then jarcued ‘the alngsanourmer ways, 
claiming that Antiele $5 does mot uncondutromebhy 
prohibit Petusal to deliver sas sdocs yuhe bh peice Laws 
and that the “contlict'imade essen tvakwayrereloence 
to the Court .o% Justuee "Pirsuan.© “Go VN bye Leos he, 

Of the lreaty, =Che \Coure replied @bhrat velcee oudee 
of Just rece had Deen WonVven Turi salLCtuon (LOD by, 
Community law "but. not to wile on “Conti ction Deuwcen 
Such aweand 12 toad Sawa! Vile a0 Udets 6S ab Cmtanl 
eihect, that, Brandt. was tly 10 eco Wenn Lhe ms ou 
by pretending@ethat thie mssue was exclusive cdeakhel— 
Sli, Whereas It iwas “oCtudalhy (an vat tempt. £O™ acc 
acOUnd the whan ~On Ces des (tice slcdduih Gen all cycan yama 
Getusal  tgade al. 


Dre tGouue thereto ve, come] mdedm tae mele ne 
Was HOeCauUSe CO. app iy. tO ect Ihomu Olt MO PRUs 
for a ruling or to ithe (French) Technicalk "Commis - 
SPon “On Cartels @Lor sim OD tim On. » kee COULUe mound 
Nicolas cu1lty ot “the ofténce of retusa) fuoeselt 
and “Brandt “CivwGuly biabile (fOr alc Olas eee toto. 
The tine, however) was-redticed to, )000 frames; 
Nicolas and Brandt were charged with the main 
Sosts. 


Om furthervappedl, "to the sCourtso: sGus outros 
the Wourt held that, 1nedecidine thease adecus lon 
or the Court of Justice was unnecessary. =the 
appellate Coury Was tactine in haccordance swiun 
Article 17/7 (meferences to the Court of wJucurec 
For rulings) of the Treaty of Rome. etand Nicolas 
and Brandt were ordered to pay the fine, "this 
by bodily detention[for the legal minimum]in the 
aes: Ode an RCO LAS at 
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Pitre oprclear jarst showethiis decison 
SL eoewrepenr crore 7/2 (aseeerwhieh see paves 
Po- 26) SDutie as! lit sstands Petheodecis ronswould 
appear too warnant =the (fol lowin sipropo sitions. 


mo Feastewiiere the  Connrss tonenas not 
Inttrated=proceedings*on~the Same tacts 
(anadQMinkerentially*white?no suthepro= 
ecetingstare before *thesCourteoresustrce | 
a-ratronral Court has jurisawerr one on 
anuweaetion between parties not “airet oly, 
relating *to the’ Treaty? *toedetermmume 
whether®@an agreement in ‘dssueris con- 
Cwar ys tO Are erers 5% 


ite apsenecee in Ghe=Gommun uty elaw 

Port reurarhyeArt Le We rac. =O hw det o lial mito) 
Toate tea eT VeT@ ae Gry lty 8OL aeeoeiroisan 
Poeirescoart we line tire bord 0c > s1rO mm ia 
Veni ersucieacCurVvity tromepeing ep) pore r ipo 
Dyemiacronalr law. 


ivemGouct Or sUuStaic elas | lls cc minOn 
Pomapy. yy Community) Paw Diwe iO et Or ite 
on conflicts between such law and na- 
Gl Otraeles ae. 


Nevertheless it would appear that the second 
Pewee comostt LOM Was COO broadly» or 10. Woll. 
Sra ecuepy athe Gourt Of Appeal orvAmrens, ana that 
meewas Staced unnecessarily "Droadly tor-the 
purposes or tie cases YA T*’tirat -neededMto the eac- 
Sidedswas ‘the “constitutronal*Vssue “that “has tre= 
GuenGrysarrsen in (Ganada: “where teveral “‘keove las 
Prorreoes -aicertain “distance for one purpose, 
Hayeprovinetal Peoislation*dealing withthe -same 
Ones raro- trace “situation go “further for another, 
provaneral “purpose; “eo; ; rr-rederal'Tegistarron 
nakes veriminallry negligent “driving an *orrence; 
Can provinewal law"relating to highway ~salecyr ane 
control make merely careless driving an offence. 
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The answéer4of course pei sun. theta tana erye, 
haséd. upom. the pramciplegthatss cose edasptaced: 
the provincial would Havesto meetythe federal 

law. idneactuaelwcontlictyiase. ert ewoudld ghia oe ke 

be: Said. thatoat whe, provanet al shaw pp ee camau ie 
federal Jawewouldsbe. renderedyinoperatave., #lhe 
probleteds, tendered-motcaditticulesgu ne tice pic 
Ssent..case,. hecause,1t sis) perhapssmoneg di trict: 
to distinguish between the purpose of the Commu- 
Nitty. Lawyandsthesnationdl laws enaneaeed Sy ene ite 
example given,. to -distanguish-betweeng the: purpose 
of the. federal law-and~that of thesprovincial, law. 
On the other Nand, ratvonalizationgeanmprcouan ey 
be made that the Communityylaw selatesmcto wince] 
Member State trade and the national law only 
relates voOyuhe. nacnonad Market tae scoUn Sonmr 
the Community law were of both negative and posi- 
tive antent2s 11 ,ee.0%) the, tenotwotesthno-Comnmunnry. 
law Were that e restraint on COmpelltLon awas up 
tOla point, desirable in wene interes teO leach cvuD 
some higher ©conomy of scale , a .nationa laweenae 
forbade cooperation instead of competa ti0n = under 
Chat porn... would senbilerhnawe: towne Ld 


ETEect. Or sox Clusi ve dis GU Gib Ue Ois nap 
in) COMDINnation with matronal: law 


The Dassonville case®4 


ARGC les (9 tOWwss Ole the sROme kre aby moet eas 
the free flow of goods between Member States. 
Artrole O-provides that tthe Commumwewes pa ulebe 
Dased On a CUSTOMS UNnidOn .WhiGh wsinaklaGovetiara ue 
trade in goods and involve the prohibition between 
Member -otates .of. customs duties, consimpores nang 
exports and all charges having»equivalent effect. 
aOCLCLSe 50 DGOVides. that. quantutategomnes tii eraie 
on imports and all measures having equivalent ef- 
Pectsashadl subject to certain s.cxuce buicwonc abc 
prohibited between Member States. Article 36 
seCS,QuGsOne of these exclusions<-= wprahnoiuame 
and restrictions for the protection of commercial 
and industrial property as long as they do not 
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Constituteta méans-of arbitrary°discrimination 

Om) aids Cuilsed Kestrictiion. on’ trade between 
Membermstatese© (Section Si 21eofatheme rita sheNnorth 
PMemicamNnet provides, thatetAllvanrtickbeseotithe 
Brow lhyePnoduces sors Manufacture of tany sonevor 

Pema TOVminee.s shal, 228) obévadmiteadatnrees mn Lo 
eochaG Lethe obpheraProviness 3") 


ExXGlUs@Vvesdistrubutorships for two brands 
of Scotch whisky had been conferred upon two 
be Lotaiaoiens sh Ouncroy, and {Benoit »bbu & bassoon — 
ville obtained supplies that had been legally 
mpoOncedaintos inanoe sefortdistributronsthere, 
Bod ebDrousht them, to the Beloian market...ubeteoran 
IMiWeeneCouUsred chats TOOdS, bearing any-desienataon 
of origin adopted by the Belgium government must 
Carry ECertuhpcates /fromethe (State of koriein tvernie 
Lyincethat the tgoods 4toswhich aeBelgian desijena- 
POM appl ted awere fin GiactGwithin sich desmonation: 
and the Belgian government had adopted "Scotch 
Ministero seuene. such, Gesi onation... Ther athe tic lee. 
Die Chem oCOMGNs Wi LSkye1n~ ques uLvonvwasenot in 
LS DILL CAA DUd eit ewaseeln, Che Cincums Gance seiua 
DodeeLcakeonadetimposs ibility foneDassonuilite: sto 
OD tain wa ake wmolsh -cemtnfi cata onwand the shadanoet 
Obtained dany,—such.orThe Public ™Pprosecutonepnose— 
Cutedubassonvi tLe stor breach of tthe sBelleuan 
measure and Fourcroy and Benoit brought «civil 
action against him, as they were entitled to do . 
under the Belgian commercial law, relying on Arti- 
eles so 0m 0m s 5 bang e560 84nd tuponeAreicle es oe0 faethe 
Lea Ly. (PAvigtel cise Sy oles 257) an ee oroe a Cm el Tes UL On ae 
SAT ticle. +0 vandvinesdenotmbesturtheredescribeds) 
Upon a reference for guidance from the Belgian 
ougtuerhencourntwof Justice roledaginirespectson 
the Articles relating to the free flow of goods, 
Soeineenesne ct. OF, Atiicle 85. respective Dy. ea 
follows: 


1. The requirement by a Member State 
of a certificate of authenticity which 1s 
less easily obtainable by importers of gan 
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authentic.product that has been putyanto 
free circulation in a regular manner in 
another Member State than by importers of 
thessame sproducts~coming dinectiy” fyempaire 
country dof torigino constitutes hammeesure tide 
ingesan tetfectmequivalent (tomasquanereat mue 
nestxrLction as ‘prohibuted by yiie Bucarye. 


2. The fact sthatwanpasteemenaimeges, 
authorrzes the concessionaire {to fexp howe 
such aenatironakarale on does/imovt mp 40 hiat 
liimetromeddingdsioadoes 10 tesuU mince n ran 
heselt«stowienderhthe agneementeiykheand 
void. 


TheedéecrsionmoL athe, Gourt dundeygAmeuc he sas 
appears. to take aimore -Yestrictavestone jehanwus 
consonant with previous idecrsLons and 1 t eWwaseae 
variance with the opinion and recommendation of 
the (Advocate=General who sin hus sopumion gaanhe: 


Gonsideréd sin) this viii wineeie 
eonplLexwmeconombe and.ohe saloon teen 
whiehoitsactually operateds (thegexclusivec 
dealing agreement to which the Belgian 
court refers may therefore prove to be 
prohibuted by ‘Article 85 .¢1),2% \Bubeswenma 
decision can be made only on«the basis of 
an examination of the factsii, Gomseaucnely, 
within the context of the ~presentsproceedinase 
this cisma thatthe rofor the sbehenat Beowem. 


The variance lies: in emphasis; ahowéveér, «ds wetness 


the language of the Judge-Advocate: ''may there- 


fone prove nto sbel prohibited; and tofethe 4Gourtc 
MAOeR Ono hesuhit Cea rin sipsia hit: 


Price fixing 


The Aluminum case 85 


A press release from the Commission dated 


= BOG 


Jin Ly, a4 Tee” announced that the Commis- 

sion had ruled that an agreement known as the 
LEER Rahs fOr Pro ducers vot * Vine in -Alumanam! 
COMS Tt LEMted yal winipringement sot Article” 35,cot the 
Ppeatyo. bhe jacreement was among German; Dutch 

amd ~Britea sh-producers who; \with® their Subsidiaries , 
accounted hoy sabout 80 per cent, of sthie production 
GanaCivty sot prainany. «a luminum2ot the  EbG** tandea 
bddea so ybeengadopted by major produces: tim Austria, 
NOtwaystopain ys Sweden, and Switzerland, ~From the 
Senecrad poser yp tron Tine’ the "press Aretease at would 
eppearithatithisswastatedse Of avprice-frxing Combine 
Chti yeas euase dias irelating) to-'tair’ trade? prac= 
tices,» Among other matters the Agreement provided 
BOtyUneaprihvatvere culation. of dumping ,.Wwexchange 

of price information and penalties for normal 
SwUvewd HhOnN prac ULces Such’ as*price cuttings =ihe 
Agreement had™been entered into in 1972 when 
Sconomnc~ cond) tVvoOns Irn =the ondustry “had’ ledwecwiain 
of -thetiirms toPengage in’"unfair’ competitive 
Dractmeescieeasubsequently® the aluminum market’ had 
become so strong that it was unnecessary to enforce 
the Agreement, but it was retained as a measure of 
tistnancaka cainst, «the- recurrence Olay’ recess suony 
Until abandoned at’ the instance of the Commission 
oy bPebyruary7.975..""The? Commission’ came’tov1ts 
decision "because of the seriousness of the res- 
miner One woOricompetition, ithe importance of sthe 
CLCOnOMmLemseceLor win volved> “and the f£act*that. the 
perecmentecould not®have failed serrously~to-agera— 
water thevrvorarcy already present *in°-the*aluminum 
feeketuiserheadetarilsssupplied tin’ the wpress) Pelease 
domnotipermirt a’closer’ examination of the “manner an 
which the Agreement affected trade between Member 
Beate snand) distorted competition withim’the.conmu=- 
uty bit that vt must have met these conditions 
fee eoaorhans, “obvious.” “No mention’ 1s “madesot 
Beaioltaes nso bi ewoukd- appear the ,counse tot Gehe 
proceedings followed the pattern of a "program 

of compliance'"', The Commission remarked that it 
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had taken. Simic arsattlon tie ces pe els mereetla. 
agpreementLin), the "class, colntainereimdususy on 
May 25 3 2097-4. She ren SwnO wnt C oe? Olere To Umeire 
Case Witlepe. oppeatca:. 


Abuse Pole domi Mane positron 


The,.General Motors Seo! 


Under “Belgian. law; General Motors Gontiiental 
N, Veo., 0% sATtwerp (GMC was valonevcompevene. eo 
examine whether new Opel automobiles, as well as thosé 
recistercdy for “lessithan sax om0n Cs eros Pore en 
country, fcomformed.to theystandards gequirecd wien 
operation. in Belgium.) Ingthe nelevant,perlod sing hoe 
GMC charged an-abusivelyshigh PriGemtorethic pce yee. 
inurespectyot.O0pels thatyhad Notphpecenesoldvenrouch 
GMG'’s “distribution Networky in, beleLum ebUtmwore 
UnparalVelvimports!. (See pagers s) <P ipa son wesc. 
users. Gf,ythenamported;Opels suitened eavcetrimemt 
and, the general purpose ,offtherdascyvimination ywasere 
prevent dealers, and users from, importing Opels usin 
channéls,of, distribution other/jthan thosesprovidcdmas 
GMC. (lt-would appear “thatethe “abusive ly highe aces 
of,50000Belgian francs charged by /GMG was fexcess ica 
the degree (of, 100 eperycenestoy400 ‘Der rcentyoycr vse 
charge in erespect of. other; "comparable, finspectroncr 
although-the number Of (transactvoms jin yquesctron eas 
small; “amountine tolfive estab lrshedVearases.. we une 
Gonmission*found.that;the abusesby GMGyhadwinetace 
affected trade between Member States and was likely, 
had (we not been-dtscontinued, tovatfect rsuch stvadcuam 
the. .future;. at was.likely, to. deter users ~andeindeems 
dent dealers .in other countries. from purchasing (Op: aa 
or noticeably rwmpede such sales. sGMG sknewetiatsries 
fee in respect of the imported Opels was excessive anm 
dvsecrininatecy and, atithe.mery least), 4 telkmowl nom 
accepted thes«possibility thatvits. behaviour woud penne 
pede the, parallel import.of mew Opelsvand it was .uce 
unwilling that users and dealers would be caused them 
by to refrain from making such imports. ~The quest am 
of dominant position was not to be decided by measurin 
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inspection fees against total sales but ‘hy the 

fact that GMC was the only’source of the inspections. 
ihe spavameterstot the fine that¢could be imposed 
GporsoNiGstorshiewabuse \of ats ad omriantep os weno ney 

COM Ua at OraAGt reLeteo. (we rersi5.0.0.0; cand i410 0.04 0:00 
units of account. Regulation 17 required the Commis- 
PLOUr al iyemineuno Clrea“arciine.. TCOMhavVerrire o and = botnet stile 
gravity and duration of the infringement. The Com- 
mission had regularly made clear how seriously it 
Perardcd any *interierence-with \parvailel@imports. = on 
the~other thand” GM¢~ had*readily discontinued *thetin = 
fringement, made reimbursements and established a 
Gost BuUstits cdnand inon=discriminatory scale or toes. 
ThenCommrssion declared that GMC had intentionally 
ani cnged Art icherso = by sabusevot ats dominanty position 
uremic cd, ea, tine: o £1 :005000 un htso ft eacecounte 
for00.0000 7Beto ran’ francs): 


European Community Information for December, 
hove Number thorty—seven) ;*published*bystheshinaneral 


tipes elmmrc editor London, retersrto ‘the appeal taken 
byGeneeamMotors Continental to the’ Cotirt®etf*Justice 
Mieecirsiecase= and comments that= GMC wlooks to bea weld 
Cieethe sway tO Winning ts appeal” =<"arpredicri0n 
basedeon the recommendation to= the’ Gourt®oL the 
Advocate-General. 


AbUsSc OL aoOMiInant position; 
SonsideratLtons relating to 


quantum Orne ta te 


tre United, Brands case88 


Unucea= Brands? Company OL News ork | U6 be Cre) oma 
nine tional Conglomerate -romrmed™ aim LOOM ba gerinic 
merger of United Fruit Company of New-York with the 
Macrest meat producer in’ the U.s., John *Moreiis Tes 
Potai@ annual business turnover amounts to about. two 
Paeiionedollars.  20sper "cent Of this * rel aoe. to 
Daponess sin which sector it Ws? ‘the worldsleag@er: 

The Commission began an enquiry as a result of com- 
plaints, received in ‘1974, from firms engaged in the 
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fruit business in s;Denmavk sand Sins ire Vand. abn tie 
course of stich engquiny. the -Gommiss lonsconcemed 

ItSsebi with (the, question vasato -whetheracertarn 
practices <of~U.BsG. Gand sits Hunopeanssubsi dasai wes 
WETERNOLMCONELNArYYALO Che Vcolpe ttt One sul esr O mene 

EEG? and anypartaculatawnethersuch aC oni hee oe Sais 

of Chiquita bananas, was not exploiting singan abuse 
mannes, 4 dominant positvon on,a substantial pay Gace 
the Gommon«Market contray, FOL AEtTITeCle.~S6,08f aL beukoum 
Treatyvea The enquiry eaisclosed thst U 5B VORA Wwaowele 
owner of numerous banana plantations, particularly 
invGentral’and South Americas ANchatel e Bowned sale 
portant. fleet of refrigerated Vvesselsliori the strane 
port of bananas; that it controlled) the rapes cece 
the bananas, in the»consumer countries: eandyrhiatw 
there organizedsall publicity. andisalesppronceven. 
(Slogan: "Don't ask for,a bananaytasks for, agGhvduiae 
The enquiry disclosed that this marketing policy. cam 
COnjJUNCtLon wath thesamportant ~panisoL pubes meercet 

held by U.B.C. in West Gérmany, Denmark, (ireland ang 
the Benelux countries, conferred-upon U.sB.C. aydomimamm 
positronein, those markets., AL houcnethiswpos tic 
might be equally important on the English, Frenchweame 
Italian markets, the, Commission did not take this @aam 
COnsadeTaetione Ine ari VINnGraAtLe tSepVcecieecocers lon 
because of the different tradinesconditionsgand 2 a5 
portation systems practised “on these sotheramarke Gas 


The Commission was OfVthe. Opimtonn sone tive 
following grounds, thats BY Ge had exported he 
dolinant position abusively<© itethdd prontbitecny es 
distributor-ripeners to resell bananas in a green 
state, which amounted tosan= absoluvespronrortren 
against reselliane, bananas.) Santer fom preservatrtag 
reasons only green: bananas, could, belsold? tor) delice 
20 places: at--a-.medium of far distances ance hence: 
partitioning of the marketsy see. Cxshadsnractaced 
price discrimination among its. customers “accordion 
the Member States in which they were located, which 
Inequelitues. inv proces’ coudd) not Bevyasita oi caminn 
objective: reasonss  ULB.c. > had.) moreover, peactieee 
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pricey dis Craminadc Onmacainst hitsielventse an 
Germanyn, un) Denmark. and: ain \ther Benelux ‘countries , 
utdappearinecethatrtore equivalent) transactions: thie 
Price Magrterencese#ani the portseofiBremerhavens and 
ROtCtLerdanphads hans certain: cases:,tramounted, t 0) or 
SxceecdedmkOO sper icents jiand, Mainaldys.U.BRiGs made 
dUrInveomper 1 Ode of aiimost itwooyearse? refiisiedy to 
supp lp ponidartapbananasytolonceiotuitks ipraincapad 
Danish customers, 


iimovesresiwlt, Che Conmiss lon decadeduto edie 
Wee Ceueton lower. 2tsapricesy inpGetmanysoDenmarki and 
CncHbeneduUxecount races to7ea level i atebéastdiseper 
eent belowethe level ofatherpricestpresently charged 
in. GermanveeamOonenSUuneiampdementati onyvorr thaws 
Mocs aonmlebecr, wrasse required to- keep, the Commission 
mronmed’) Over a periodvof ltwowyears,sasitogthe 
noiceswrtahadtingertectwin these last-mentroned 
Manketse ,BeGauses Ot thengnavity ofmtheseseontra— 
mentronsmortatie, competition, rules otrthesebe.cthe 
Connisopens tmposedyupongU.b eG. vaMtinemot I0008 000 
Units wa. account.°° 


63. 


64. 


eos 


GO. 


Sm 


68. 


ore 


BUr 


re a 
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tNecision of the Commission in’ respect of 
United Brands Company of New York", 
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APPENDIX C 


Rules «Derived -FPromeiive Jurisprudence 


Articles 85 and 86° of the Treacy © mehonewbay 
down the basic principles of thie ru les roe iconpet tm 
that apply an the EEC. The Gegislative tstatemen tae 
thesé principles hasie as (uswusia Ween Msi che wcul 
Stances, Lett important questrons of decal wana 
sometimes more than mere detaal, "tobe ssevekbed=by 
the jurisprudence of the Court vor Fisica = sive 
d@cistrons Of the. Court, and the-sdecrsiions sot tire 
Commission. and. of national Courts until challen: edu 
the Courts théeretor form an -intecra he waresormethe 
competition law of the Community. <+50me "or sahe mom 
important of “such, deci si os. wily, ;Do wou tine ceeds 
follows. / (The numbers Sin brackets Mare ehie sro tna 
relerences to the “cases. 


Po Re.cie ht sim Geile tal 


ies Ait Che 89 a0 P hes 110 t sO) sheo 
hOraZonta.Ls Dut als oOute. Ver inca 
agreements (67). 


es The competetion sipreotected sbyeirtrcte 
85 1S not only competition between the 
Pparties!to the @ereement “but also, con- 
petition between.suchapartiessand 
third parties who may be affected by 
the agreement (67). 


3 It 1S not necessary to consider the 
actual effects of an -acerecement which 
LS ip w ened sundieq. Avec osu eeiks 
Sufficient, given the seothermainereadmcntse 
that the purpose be toprestrict ofr 
Gre tort Gompe tit nonerho. sys 


4. To evaluate the impact ior imtencded 
impact of an impugned agreement it must 
be looked at injats, actuals @nctiuad 
(economic) and legal setting: ~e ven. 
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if the law of a Member State affords 
thes ent sotfinyjunctd onPtovu an party. to 
ai va Seeecmencyagainst) aychicdeparty 
whose behaviour would thwart the pur- 
POcemolseheorwarroemnent » Such srirgiitads 
a fact to be taken into consideration 
ieasuacunegethe “etfectworgintended 
effect of the agreement (6th ire 


ingevVatuatin os ste ginpacteormintended 
impact of an agreement, it should be 
considered in the context of the over- 
avy polvEeyeoteci ther tparty sethusimakins 
relevant other like agreements existing 
between a spatiiy eto the ragreement sand 
Ghucd Bpantres eGa ycorollary of Potne 4) 
(EGU) 5, 


PEs eieae Ve Viait that farmamiket: “inpace 
sought to be achieved by an agreement 
might have been achieved, in a different 
manner, by a legitimate reorganization 
One stiles Sir uci ire, 04) 7one: jot éthex pan titers: 
e.g., the forward integration of a pro- 
ducers n tordirstributton (67%), 


The “obj ect; jon tthe <acmeemert must bie 
gathered from a consideration both of 
the agreement as a whole and its indi- 
Vidualn-clauses sy)  aiftisuch examinat ron 


does not “drsclose an’ object! ot) preventing, 


Testrictimne or dvlstorting competition, 
the next. stopids to: examines whether ithe 
effects of the agreement are such "that 
it peeaentseor pemceptibid ye restricts 

or tdrstort sk icompetat omni 651): 


The prohibition against "concerted 


PYachrcesiaun Articler ss (firstaparavraph ) 
covers a form of coordination between firms 
that has mot yet reached the point of 


10. 


ine 


Vere 


Lee 
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actual agreement but which, in prac- 
tice, scons ca ouslyesubetitutes, a prac— 
tical -cooperatilonge tore thee risken on, 
Competsa tion? (7 Ga)-, 


Joint’ possession, "on the® part 0. 
partiesatouaneacreementewotecUmpermcent 
Ot the relevant market yews sud ercrenes. 
the other sineredientsvDeinerpresecite 

to brancithe farreeient “ni thinenrenere 
S50 o(eGur. 


Theteondieion (OL eat iectinc  erace 
between Member States within the 
méaning Wor Wrticless5 sis Me tiLe;we'on 
the basis of a-fconbination "onrouye cere 
elements of law and fact; it» appears 
WLthra Sutticrentedegree Of probabiliey 
that the agreement can have a direct 

or admire ct:, (actual CEepoten tray 1iaru 
ence on the flow of trade between Men- 
berm SUates Siny such) "as wane =Cliat. se aC Ole 
inpaim the! reali zatiow opetirve wb ecuives 
of a single market between the States! 
ese 


Agreement, ~Exclus ive el iin & 


An exclusive ‘selling! agreement may ‘come’, 
but “Usp noOt pen) sie With lL nestitcrspa-o napa 
tilonswom) Artacier iss E06 Sir 


Such an agreement must, among other 
things) une order? ivomoticend Artic le oo. 
give rise to a reasonable expectation 
that it mrght-direct ivy ornindrrectly-. 
actually .or Potengi. sina uence one 
flow of trade between Member States and 
so be» lakelyi to hamper-the realization 
of asSinglepmarkete (65). 


In considering. anwexclusive selling 


1s 


IN Sy 


16; 


= 2) 5 


AJ oo liewebactors Lo be cons dered 

PU Cuu Gem att lCtnesS OL exclusivity 
BPuOv ist ONs wild the nature and.qiuan- 
Roy Ot GOoaucts atteeted .s(a1 i) othe 
Strengtn sOrethe parties.in «there leyant 
market cand (iv)}the number of parties 
involved in the agreement and, possi- 
Div weuleGclated cereements.. (Ooh. 


Rowe cio cuewhe te pi 2a Sin ole ond taoma 
Ditiimiokeosr tt aterm Of. MES «54 Lea's som 
consumption within the national market 
Piatt ne UO TOduGts 650.50 ld pwill sot aie 
exported, the intention being to spro- 
CectuanweMcluSsivie Sel lano aoreememt ain 
anouneraMembet state. may. the other 
iVoOned Lenus one sent ~aCOMe swt ines ie 
PLOW LD ELON OL ANTEC MS 54S) a tit eC lane 
trade between Member States (64). 


An exclusive selling or buying agreement 
Should n OC ap.e ene -Canded 21.n.61S.0 bation sabut), 
Goat Neleat nN uthe sCOnMtext sor he pmeya lence 
ORES Chwacreements Um «Ghee Tele yant 
Menke te Cand ot ath east ruc tune, Oty eS.Gh 

Mame kc.te tac Ltd me. eStiGh oa: COMS.ad 6a Gio) 

as aunt. aarclatinve Ly. small, mumber 405 
sellers are imposing such type of agree- 
ment upon a very large percentage of 
aibievenstomers tor the product, ine question 
(6.8) 55 al Mo) alsin. 


ICisie tad, Oo% slice e Ol ales OD elaiy 


Althouchrsthe se rante Of .aspacent .. my other 
iis ti Ol pint el Lectia dl, s0s,0pie aay, 
misclites, el SeuODMLOUS LY». sDYe Ct in Jt On eal hOiC 
the product of an agreement, so as to 
Bigs gl tea Litdidns Adstd.c Les 8.555,;07 ana abiis ec, 
S Opus oO. Dros Ol te Wastin) avr CLC es os.b., 
nevertheless the moment the right becomes 
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SUrbepec th tO dinad olce ile UyiyO mrs 
exercised, the agreement and the 
Sxcrerpeo on the 2Pent calo ssUU Colm. 
eramination under ArTtreles®oo, ands oo 
respectively and the fact that the 
ich oor hour ate dtl tow hae GOl mise ed 
and permissable monopoly becomes 
irrelevant; “presumably omy fan poue- 

i ght*transtern of “tire er Tene wwouldeay ord 
Serutiny sunder Article 35 sandvevenwsuch 
transrer Miehnt be Scrutinized Under 
Articre 66, 1f£ the terms 42s to renunc— 
ratvom were Such as ‘tO —resu Eten wha 
Was adiudged an “excessive O01 texorbi vant 
Se Wine sprce Ob Gite ar aie ke far peeucu 
(Gi. 


Thetexercise of “an “i1ndustrralkeor “inte l— 
Fectual property CruenuyCingewtsecasec 
Catradecamarh) } tO DieVelt nti ica pat tise > 
from distributing thevartichbe attiecated 
ineasMembpey Statey ESeiGCuspcuescman 
abuse sor ardominantuepositeronsunder 

ALCL CHENSO 3) ice Sea eso Ne CCSisa i.) ace 
preven’ “the mMatitvenance of competition 
Lia “sulstant iat *part ot =the molec wa te 
market > wands upon’ this Sis sue “tire posite Lon 
Of Manuwetirre rst Om “dis Taamint tor sae O er 
similar ror.“subs tTituter sods must. also 
be -consirdered meds it 


Thee exercise, by “the towne soiea a 
INndUuUsSTrI akeproperty eri geht. (inthis case 
COD NG 2 hit eto. ro Mebane enc tri 

Of the sarticl ev touwhich “theparrekt 
applies Into the national enavket in 
Which it was sold may, depending upon 
the rceircunstances,~ Const vuute vay contend — 
Venton oO RATT i Cle 35 "(ri othe eresule was 
brought about by agreement) or a con- 
traventiom “OL Wrtic les 6s"(in tite resist 


tess 
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ales 
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was brought about by a dominant posi- 
LOne Mandate may alsoibelal lepals as 
contmavenine the rules of the Commu- 
hist provadun setior the  free* movement 

of goods within the Common Market (44), 


Miewscigsanee pra ce Jot fankaxr ticle that 
USathetsubyect-mattereocteantandus trial 
CHa ntelilechualerichteis! relevant va - 
dence on the issue of whether there 
hasabecin abuses.of the ydominants position 
CWean Com Vain e LOtmante on the mpm openty 
Te aed Gm SO Ley ant eto that <5 sue 
Hegethem@price under iwhichois being sold 
Chegsame ~artuctesproduced by 1 another 
Reesongunde: the corresponding  raeche 
wninanOthergotate oT dntvacStatewwhich 
Coesmictmuccogni Zevyanyesuchtpigntagae yy. 


A difference between the price of an 
avimcilems oid anderaithe*procramvor tire 
CevMeraOhtansindustrialoerreht plinsehas 
CacceCcOpyMuCht Binet nesicmber stage 
Cugopraiiwand thesiprEee of .thessame 
article which re-enters from another 
Member State to which it was-.exported 
kthesleattepebewno the Lower) .9d0cS a1rot 
necessarily prove an abuse of a dominant 
POs tuon UuNndereARUROVeMSG ~ but .vt anever— 
theless may, because of the size of the 
difference and in the absence of objec- 
Limensdua hijmicationwebe ea ede cus Heel 
auc at pon sG.£ Jsiuchisabusie 2644), ¢ 


Agdirsprnetion amusit gbeydrawn ebetwoeen 

a bowolie nim wespecth sot ea ttratde trark 

for sascemb he xkath ew tindus tra heor pin tel - 
lectual property) and an agreement under 
Miron Ssurcly seachtieits ised Gio Evestr wet 
Qnidd.istho Mh. competiptaom e079... 


Even’ where a trade mark, identical mn 
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terms, is owned independently by 
different persons in different Member 
States, the ownerfot the trader mark 

in one Member State may be prevented, 
by; reason of Articies ¢o4eirome pie. 
venting the owner in another Member 
Statestromiishipping ithesproduccawhren 
is} thea suby eCtoot) thestradegmarkernco 
the Member State of the first mentioned 
owner (41). 


Abuse of Dominant Positaon 


Having eregard tosArticles $65 raneentcre 
prise which is in a dominant position 
asthe producer /of7a_ raw materiatecan— 
not, (just because wt decidesstoustaret 
Nanufacturing depuvatives pains comperca— 
tLOn With Its “customers “fort fie raw 
Netervals discontinue thessupphy aoe 
the: raw matertvaleto seach customerss 
where the effect sis Scokelininate teherr 
competition; partrcublarlyewhenessuch 
a-CusStTOMEr On Customers pseontareathe 
principal manufacturer ‘or manufacturers 
of the derivative in the Common Market 


Cea 
Procedural 


Artpcle So0f vReigculation eNO... eli awia ee 
in genera bucernsuprowrdesetiaeyeupon 
finding an infringement of Article 85 
Om 66, the Commission. “canwbyemeance OL 
a decision oblige the enterprises or 
association of enterprises concerned 
to putsan -end sto. Ksueh ant nim semen Liwas 
to be: amtenpreted jas Vautiovnzi n save 
Commission to give such specific direc- 
tion as it deems necessary to end the 
inti sements (o2 \. 
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Rie stiuircesron Ot *th eine Oil eo eS OL e 
iO aeanerer ence: Uindor eA rt We Le! all/iwots 
ties hreaty rst ov interpre tthe Stemrms 
Olvtine Treaty and tert iis ®the Scola tot 
Chewiational’ Court vol apply: Stuchean- 
Cerpretacvon’ solas “to lanrr ive Yared 
decision in the case (6)>')'% 


tresGourtyieiowever , owl mot Ystand 
upon ceremony as to the form of the 
Gueselon Lererreéd Tolpis +2it twit lies 

Gr Vecessary ,~-sift) the materian that 
comes Up “Prom the nat onal Court? so 
Gsevowaetreumine che -true—poinctpon 
Wiens Interpretation “ws nequired=( Gost. 


Any question of severability of offend- 
ing clauses (so as to leave the remain- 
der of the agreement enforceable) is 
Tora thew aati omwal-"Courits (654 ' 


Unter otnerwise Provided bye KReoul ae rons 
uce pursuant tovthc= Treaty 7a Member 
Drate May proceed apainst a cartel 
under its own law, even where the car- 
Ceveise pcr) oO Indgurred=1neo-py *the*Con— 
Mrss0n; “provided =the applrveation oF 
the national law does not prejudice 
thew rul!) “and “uniform application “of 
Communi ecy law C/ S98 Ces) 


AEYwatcorollaryeot- thee last#prepos:£ion 
Ltewomlg appear tnateany Cartel or 
other agreement which the Commission 
Mas positively approved, eves, “a 
SVeClatmzadtlOneagneement, -WOUMdenOL 
bewamenabile™ to national “lfaws Dut 
quaere as to an agreement which the 
Commission ore the Court. of*Justrceshas 
merely exempted under Article 85 (third 


Deravrapn) asshavine positive, -over=yiding 
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ne 
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benefits, having, in mind the posmtive 
function of the Community institutions 


to bring about improvements in production 


Orda Subp ut Lon "(yio) 


A “company ss snot sbeyond the tjurgisayve- 
tion of “the (Goure sok Jusituge tomy 
because st 1s domi ca Ved tombs mien ice 
Gounmun Pty fo qj) Urasdi claomenay (basmoundted 
upom tacts icaused sto abe sdogegwwEh in see 
Community ;falthough in <order to happ hy 
SaAMerrons —Lt .woule “appearyaas Cas eoe- 
tical matter,, toOsbe necessary -to ganna 
some “presence” sof the scompany .wuel un 
thesCommumety )-sel4-wea aos 


hire -Gnaraceer for sthe <Comniuss noms as 


Chinn Stra thieve: *ragher than» 1idaemat 
(ori). 


As an administrative body the Commis- 
SLOn must Obséenve the obviousarnulesear 
justices applicablettoea bOcyeoaat ies 
chakraceer:, thes*part ues. senceordorwto 
exerewse their Buchteco beshiedvae ance 
be .apuraized of the ~bacts andeehe wos ues, 
but this doés not meanathat every .in- 
dividual piece of evidence taken into 
consideration must be communicated to 
CienraS it “a seourt of Slay ce pe ago, 
need NOt be-o1ven for vreyectine ppieas 
OF sthespartiess (but: seé.thercase 
LOolLOwing) 3) 26 is\encumbentriuponesd 
Panty -ClaiNanewan .exenpinonwtompreye 
the facts withanvyits knowledeoual leced 
COsgUusS tity the -ex en pts one camo mod 
the Gommission 60 <cdies the majo wih 
atethe same fame, it (the partite sai aise 
afdefonces and the) GCommissivonks se ite 
position to-overcome admit i cidiey he 
parties are .experiencine.,1n rsuppovling 
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such defence, the Commission should 
afford them such reasonable assistance 
eo MC eicS Super LOT me an set or its 


The Commission must, set out its rea- 
SONS OL evelye SUDStantive decision 
Witiettt erent eclai ty to lito nm: tie 
Pace omalie Ti suite, CVeltl ou sai auoed ls 
CO upCOMIL tie sCOUrt tO Make “a Meanie — 
ful review (66). 


Hvertaet tat tie COMMISsiOn Nas Com 
Neicea an induiry does not deprive a2 
(aroma COUT Om yurtsSaLccrom ino 
private suit in “which the same Articles 
of the Treaty are in issue on the same 
Paces wor deprive the COumt) of Just Tce 
CES uUrvsdLetion tq entertgim an appla— 
CavtLon LLrometie=nat1Ondl—Ccourtotor an 
CpamvOone upon Clee intel preta UlOoueoOn 

Ste eters) Ene Lie el at MOT U0 

Sew ats es DUL tie. DPOltcy On cile 
Haterovas “COUrt CONtinuin? such proceedu— 
Picseerot a Cliterent Matter. (61). 


Catve Glam OG ge x cmp aol 


The improvement of production or dis- 
CorpmetTon CONcemplaced iby “Article oo 

as a ground of exemption: 1s not subjec- 
Cie was Trelacine CoO the, parties sto tive 
agreement but objective as affording 
aavantaves: to the public capable Of 
Compensating tor the dCetriment Caused 
for Competition (67). 


Factors which*may-enctrere=—an agreement, 
Pnoueh it Involves ebri Ge sti xine sand 

some interference with competition, 

fomtice CxeTDET On In Ateicle oo (third 
paragraph) include (1) that the participants 
loeiot. among stirem, decount Or a, Supt ati: 
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tial part. of thesover ahi tlark cea 
which Chey, Operate. (eZelee to htaeeatale 
agreement confers an advantage of 
convenience upon customers by permit- 
tine them more readily to obtain a 
product suited to; their needs. « (5) 
that. thestact of the sacrecmen test vin — 
hates competition hetwecn 2 LOup umenoe ns 
and sfLnms OUUStde tie: OF Ot gine dat cic. 
makes the group. and 1ts members oa 
Stronger force for (compe tel el Onetoan 
they would be if acting independently); 
and {Ajetiat (thes Ges trict orks. eile ocd 
upon competition among members of the 
CLOUD are 10 Sreacer slab LS sled tune c 
in, order 0 Maintain Che anrancememt 
(p2oyiie 


ROG Ot eGOUrt VOL. UST ce 


Upon: 4) Geques tab Ved alone Cola 

tO thie; Court, jo its tice. fOr sa ey ele 
ON) <a. DOdamiG 4oef aan Ce wpm eta tal 0) Code Bene 
TPS bys, co tales Ie Cee da) fave Gel aate. 

tie, Vo kewot the -COuN;U Com osc ias 
not. COsdecides tie sss e235) bet Wec Nee biLc 
DAEs eS. DUA Ody sCOm PC ican Cem Ow emt Te 
DYOViS LON. so Wes taon 10 ft. The ie ary, 

S omit. she) si et eneqinc te dy. SUN caveat hele cee 
Ghe Court 20d wus Gi cce wil lea Ota ot aid 
UPON ste tC cis O Gade Che St LO Mak Ut aged 
Nativondlecourt Dutawi lle extrac rom 
Chemie Stal Ons said. ate ial lee ee Cee teak 
Le she fore Crae LOuest GO set ae ec alee ln 
Cie SUN CeO ot ateOml, JOs meat ce Siete. tive 7 oc)ie 


De Minimis Rule 


Agreements which affect competition 

in trade between Member States may 
nevertheless... because .of ihe weak sno 
SiON, Of kthe parties. om Lom some ote 


Selo 


Gedson (Silmulag ‘un erflect> anotwmeasure 
UpmrOreneederree Of aitectatronimecessary 
to bring an agreement within the pro- 
Teton gOneA TE oletiS SS 0l)is G25); 2699. 


Nera laa tes 


Whe t hepye0 Warot wa pparmentscompany aud 
It Ss Subs idivanr yesare. {to “bie nrrelcanded tas 
siepamaitve enterprises on ‘the one hand 
Or asf pf ormimns Some le conomi.¢ junit y" 

Os Bie ea Ost Wer Mh aaidise nse ca) sot else On yor 
fact depending upon whether the sub- 
sidiary does or does not have autonomy 
itn Ide erminin & Mts course of conduct 
onmthvemmarket: 1(76))). 


ice relauLonsh pabecween: a paren ty amd 
SiS aC OMoamy way pilaece she mem 
Dims Madsheminar silver oOther ainere direnims 
OMewATiguchics 857 and. S66 being présemt:, 
Bhecescompanaesimat cel ther sub lec le ae 
Mitigic NemoomoO mae rec: tomdistomt 
COMMet isonmon toOmnmn ti cliemso mor jabuse 
Oiieaerdommnant- posatonm (7:0 )i. 


A parent company and its subsidiary 
aresmtsembike sin O-taeto- be rnevarded, 15.72. 
singive:teconomic unity on the basis of 
Chieti elatronshipralone, but the Court 
Wie teseOOku Or indicia, tihods Une pave ne 
mobidlelve assorted. uts authority «over 

the subisidiary. (f(hesexpressivon “sib = 
pie my! gis here used in -ivts dictitonary 
Meandme son Voting “control. Quaerne 
PSinoOeeOwlmetica, COUT (Omir uSstacen, would 

mie Canyaws Saitivetion where sone wc ompany 

Medide less than 51 per cent of the voting 
SumesmorL vanoticesr company Dut. by Beason or 
dismemsal loteishareholdings, had "working! 
Conmiurolatonr ine fother company.) (82) \. (076) 
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Mergers 


An abuse within the meaning of 
Article 86 occurs Swhen dai enterprise 
thatetS in adoninmane posieron 
strengthens that position, by 

aCqud Sie on,! tO ties pod © Wie Teammre 
degree of domination achieved sub- 
stantially shampers -conpe tuehon, sso 
that onlyventerprises when ein seie 11. 
Narket “conduct tare "de pendent *om vite 
dominant enterprise remain in the 
Nearkiet. Gi4) = 
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Tian Wewsniselletdonwitswmade.) Gommentariessei270m 
Learnedeiournad suvand. from, other rsourcesmaresaneduded 
wherever possible; however, this is minimal since 
the Vuct nalesankt Liaw. was’ mevised only sain lor 4eand 
phus tate ies sj ounnal@examinatiwonyand opiniones yer 
anean lables 
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I. BACKGROUND 


In. examinine ‘the Austraiwamvexperlencemin 
restrictive practices swesto lat .One ero cemiae 
noced that tintil W965, Cie iMdtest on iieg ore 
Testrictive practices by Goverumene mtd OGne rs 
was  lareely non-existent. “Ihe depot moe tects. 
an Carly Act, the Australian’ [Indust bese mice ci oe 
fon Aet 1906, wrth its clause makine 0G Ca teoat 
to enter: into: Sa -cembination in -1olaul ote eomae 
and commerce among the states of the Commonwealth 
With tptent to restrain tCerade Of COmmorec moms ne 
detriment of “the public’ op With invents torcesero, 
or injure Dy Means of Untalr Competition any 
Australian industry" was completely emasculated by 
early’ decisions ins Australian Courts a Wulne ene 
result that no cases were brought under that Act 
from 190 te. 1964.4 State acts «weber alsormacocny 
ineffectual; “sufttering from’ "peered rateines 
restrictive interpretation, and half-hearted 
enforcement.'2 


The legal environment, ~ thenyiwas conduciveneco 
the situation which developed: ‘a couplesomiehundued 
firms grew to dominate the private sector of “the 
economy, “in “each of ‘the fields of manuraccurmtnic- 
mining, Linance-and retailine. phe vereater papeumor 
activity Wtook) place. in monopolist ie sor 0 brcopo— 
listic markets... {3 “Restrictive tradespnoacerces 
were rampant.= it Was sadd (that “every vestrictive 
practices known to man"4 existed in Australia. Not 
only were restrictive practices common, but they 
were accepted as beange lesitimate forms of buciness 
ACtIVIty.  Quotine Karmel and (Beunin, sp comer eat 
Bhs How Wr a ab ia iy ir 


Restriletive practices have ww sone Nistor 
Australia and have come to be regarded by 
businessmen and consumers alike as normal 
business behaviour. Indeed, certainly until 
very recently the average businessman would 
have been rather hurt to hear his trade agree— 
ments described as restrictive.” 
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Two significant developments occurred in the 
Tabet acepee ll 95 6', “a Wester ne Woret radoal-maoseaal 
Comm vets on, reported ‘on. tite extent. of sect ctanve 
trade, practices in that State.©° ‘And dn 1959 a 
committee which had been set up to review the 
constitution recommended the extension of Common- 
weal ii mowers, ine the field of nestrictive pract.— 
ces. 


ie atic Covernment cave NObiCe st lat fe 
woes iene process of developing new restrictive 
peactaces  lecicglation in order. to further, competre— 
TOW Ltd tie economy : 


Pie sGOVernment i... Nas. COMCLUCGEd go. aoe siete 
there are practices current in the community 
Whitin by ireason of, their “restrictive nature 
are narniul to, the public interest — that 
interest being in the maintenance of free 
enterprise under which citizens are at 
Menominee ODaritCiLlpatle in the producer ron 

Aiea stat ebtut on .Ol the, nat Lon is, weal to. 

thus ensuring competitive conditions which 
Bend VO ei Nnitilatave, resourcefulness .. mrodiletimre 
Pia eney.s gon Output and, tain aud 
reasonable prices to the consumer... 


Tie Governments be eves szcha,t. practices which 
redice competition, may, endanger. those beneftites 
Which we ~pLopenly expect and mostly enjoy irom 
Beene, All Let Dp lace 5.0.Ci_e ty, 5 9 


However, this was tempered by an opposite view 
that competition might not be desirable in all 
Circumstances : 


wetherslessening so.f ~compe hutuon onay. tin 
some aspects of the economy, be unavoidable, 
and. .indeecd, may-~be not».on Ly (consi stent weet 
Dit eden GO Dery 1 Wee dient Oty nol wliet (best ec 
enterprise system./ 


the ileswsidiat ion, wich, es ul Leds y aliens iis. de 
Practices. Act L965, baisedrom therm ristishi Wester Lot ive 


Trade Practices Act of 1956, was rather weak,10 
Restrictive activities, even when registered with 


the Commissioner ‘of Trade Pract ces ,. were otis. 


allowed ato; take place until successriulsy. tchaigen- 
wed. | Only two (later three)" praet lca: memes med 


per se illegal — collusive biddime- and* co iiutcmye 
tendering!2 CGlater, dm 97 1s 1 esatveripreke cf mrad Cen 
ance) = and, of these, one Ceo llasive tenderams) 


could be justitied “under ‘Certain CUrcimms tan cess, 
Merger “provisions, proposed by ‘the Governmemta ai. 
an earlier stage, were dropped ‘compietrely caine 
monopolization provisions’ were fraught: wuth 
Loopholes (see below)’. However, one’ of) the mayor 
difficulties was that restrictive) practices imiue ll 
would have beén illegal-under theitepislarronmsor 
other industrialized nations were not orbidden 
per se but were subject to a case-by-case examination 
under public—-interest criteria as. [ard dow (1 sone 
Act. These criteria were vaguel3 and allowed much 
scope for Veeway by the Trade Practices: 1 rtounaws 
the administering agency, in determining whether a 
Pestttetive Meactice was COmtrary COuLNew nl eee 
jee rest. #*tie ultimate "power Of “Cire “mrrpuna teworoeee 
Gcascenandr destst Order tO the 61 Eire sii ower 

AL Genpts to apply /the Act resulted i7 a vunper of 
COutC Gases, Challenging Che ct One tcons tite c oni 
grounds. in one, Of “the cases, “che concrete altves 
Gorse, the ACt was letd to be 11 Val ce wat Cee oem OE 
Peplaced Dy agmostly similar Restrict mcrae 


Pedic el CC Sure eb od ies Besides this, however, it 
became ObVioUs that the Act, was inadequate. say ise 
it was true "that anti-competitive agreements (were) 
no “Oneer Simply. . < taken LOreeranted rac 


in the past ob4 by Australian business, "the 1c. was 
nonethe hess of li Etle aid Jin screati ies apes ie 5 
environment “conducive "to competitive  rolrees ror 
restrictive practices were still pettus undercaccn 

by business. Baxt and Brumt @oOmmenled tual tierce 
was “vague in its philosophy of competition, 
ambiguous in its test of public interest, tnetrect um 
in its case-by-case and consultative procedure, 
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lacking in guidelines for business, and deficient 
me COUVverape. aid remedies. Lo 


The Australian Attorney-General noted the 
Dolitowine: 


ey Cre Ses tty tere i AC ua ela oar On Cd 
Lome. Ole "Or the Most Inertectual piecesmor 
feveoraelOl., ever passed by this Partlamnent a]. 
Rectiuctive trade practices Nnaye: sone been 

eee AUustiaria, Most of them are undesii— 
able and have served the interests of the 
Poarrepess envaged “in *them, Wrrespectmn emou 
whether those interests coincide with the 
interests of Australians generally. These 
DPeaetLces catse prices, to be maintained at 
areehicwaliy« haeh Vevels: ~ They enable 
Dabte-culare enterprises or Sroups: of sentierprisces 
EOP avtain= positions of economic dominance 

which are then susceptible to abuse - they 
interfere with the interplay of competitive 
Domees which are the Loundation of any 

market economy; they allow discriminatory 
action against small businesses, exploitation 
of consumers and feather-bedding of indus- 
tires! me Lar. lO 


Meow oe od new Ba blewas’ Introduced. witch 
becane law ‘Gin. amended form) in 1974. Key clauses 
Ste thicesew Act. are. mode lied, ions the, ShermanwAct and: 
MmircmUlAwmmononct Of’ the Unated States. “lhe major 
Pitterence between the Trade PracticessAct 1974 and 
mnie vitacdces Practices Act 1.9658 (later the, Restrictine 
irade Practices Act, 1971) was. that the fonmer, 

Pc toddeiotmtain owineeirestrictive trade practices to 
Hemain slawtual until challenged “successtully under 
miblicsamrerest criteria, itself prohibits anti- 
Pompetitive, activities, That 1S pt aese Ow ecle ately, 
Pelinewmted., 1m most ,cLrcumstances,,. whether jan 
Bet iy iy) ais. to ibe allowed ,or; prohibited. qyExceptions 
Po ohesiae ner ala nuile. ane allowed winder icertain 
circumstances. Moreover, the powers of the Act are 
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extended, such as to mergers (see next Chapter). 
Financial penalties andvother civa lL temediceware 


also provided for, rather senan mere ¢easeeana 


desist orders 


Lt ts too early atlthis point te eoennenme son 
the effectiveness of the Trade Practices Act 1974 
i? atlainin? and) mailntvatiine Camp et taco een sore 
Australian economy. Future developments should be 


Watcned Wrth wntlerest. 
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ica BACKGROUND 


Footnotes 


Veco a. bene tive, “Veh eo avrospe Gury emo othe 


iowa hl teo ACT OT Aleta lio ea ete 
Bulletin, Volume 10, 1965, p. 159. 


Di saGeorirey ade 0.) ~Wakker. ¢zCompetntnom Polacy 
Se SonevyCorpor ation Wein akak. shund amen seh an. 
Ma Son taEeghliucowdom, fedecne ative COLnvgra bLom vannd 
Austrattanssociety«{Law Book Gompany Ltd. , 
syaney-~Nelbourne Brisbane, ,b974 i. 


pee. a Kaemedecand, Maureen s.runtg, Ihe Structure 
ocr Hney hustraiian woonomy, itWey Cheshire. 
Melbourne-Canberra-Sydney, l D621 se Oe 


Tela ape Jas 


Westetp Australia, Report of the Honorary ekov om 
Commission ON KRhesErLClive Trade inl Ce UC © Sayan 


peewee tal lon, Perth 19 5G. 


pommouwealth of Australia, Repovictrom,ythe 
Joint Committee on Constitutional Review, 
LES Vous De 


Speocha by tons Goa. Freethy ~Mor oy SObe hes Prema 
PrPadeohractices, from the Parliamentary seb ates 
December 6, 1962. 


i Bema Bye BAN 
tThevbecislation was much [ess biting. thaw the 


op otal proposals.) made “in 296025 Sthisswas 
due to considerable business opposition, 


i os ee 


lL? 


die 


14. 


digs oe 


(Mane 
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Commonwealth of Australia, Commissioner of 
Toade Practices, ‘Sivctie Annus ehe pe ieee 


iSer'es pel bes 


Collusive bidding refers to bidding at an 
auction, .Collusive tenderine rererc to 
Submission of tenders, Dut NOt ab an auch ous 


See Warren Pengilley, "Comments on Arguments 
in Justification of Agreements in Restraint 
Gt Trade = ihe United Kine dom eAtet awa 
and New Zealand Experience", Antitrust-Bul- 


Tetin, Volume 19. “19 7 46 p-.— eZee Gen Worer etl 


Pengilley, “Australian Experience or “Anti 
trust Regulation - A Vindication of the Per je 
Approach". ANtlerust Bulletin, Vom ume on 
1973, p. 3/1, Lor a discussion’ Ol thice poner 


Commonwealth of Australia, Commissioner of 
Trade Fractices, Ihird) Annual, Reporiwes.o 70. p. 1 


Robert Baxt and Maureen Brunt, “The Murphy 
Trade Practices Bill: Admirable Objectives, 
Inadequate Means", Australian Business Law 


Revvews Vor ee Now vl pe il lo een 


speech by the Senator Hom ak oMuy phy. Gees 
Attotney-General and Minister tor .Custome 

ana txed se -on-irade-Pracricess out: og. 
second Reading, Parliamentary Debates, July 
DO Os 
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Pie ADM NYS BRAT VOM@Or men PSN fA CT 


BPeORAGninvi Sterne <body tot tthe. M74 Siva da 
Practeces Act tis theolTrade (Praepices®@Commission, 


consisting of a chairman and other members.1l/ 
Aligare appointed. by. the Governor, General, !5 who 
oom ebetminces NOW Many Ob these, Ounenm Members 


Bievew ore to pe. The Commission we elven dt rect = 
ions by the Attorney-General,29 except regarding 
aithortizations2! and clearantes22: whieh tare 


Soustacred by the Commission Upon app lLvcation. on 
notice by the companies concerned. 


tHoescm verms are detined as" tollows. (aim 
authorization when granted allows the corporation 
StommakemorCoutract Or arrangement @or enter ance 
enmunderstanding, that ~wouldsbhe or might bein 
mestrati: OtecOommerce, Or to continue £0) De 2 
BDariy toe cOntract, arrangement Or understanding 
Sate seor May be in Mestraint Of traden.oL 
commerce",23 and in doing so be protected from 
enrorcement action. That 2s, the ANct ts deemed 


mop lice dpele: FO (the Situation, but a idispensarlon gs 
eranted,24 ands@condtcttwhiech*would*otherwise be 


peonrbited by the Act*ts*®altowed. 
Auethorrzattons hay §be~eranted in (respecr ot: 


® contracts arrangements or “understandings in 
rPestraant 6f£- trade "eor¥commerce *toOther? tran 
thogesenot@peine tn connection» with business 
Ponducted=on=a, FOint=basts, Sl txinge Sex 
Pontvolling Ore@providines@for thes rtxineg sor 
Gontrotling GE®pricées*fortthetsupp ly Cf Gs0ode). 


ep e-olusive dealing 


& mergers.“> 
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An authorization may also be, granted when 
"there are special considerations relating “togthe 
acquisition that make it desirable in the intercom. 
of national economic policy that anv autCnorilzac1og 


be esranted".2° 


A pereon dissatistied with the Commiccvom > 
febusal tO - grant -an authorization, can, Navemume 
decision reviewed by an independent Tribunal, The 
Trade Practices Tribunal.2/ 


A clearance when granted means "that the 
Commission considers that any restraint, of trade ca 
commerce that results from the contract, arrangemene 
or understanding or would result from, the, peoposed 
contract, arrangement or understanding, does not 
have and te not likely to, haves OF -yvouldsnoteoevc 
and wold Not be, titkely to Nave, a, sven Lies ut 
@Gffect.on competition... (and hence), the, contract. 
arrangement or understanding shall be deemed not to 


be in restraint of trade for the purposes of"28 
the, Act. 


The penalties Lorycontraventionsotntnes, | cade 
Practices AcEsare asc eto llows: 


A-person.who.engagés in a prohibited 
practice ise, liable to. 4a) pecinitap ye pen acy. 
Tpenemounh oF JSUCh saw penal ty sm bom pe 
determined. bydthes Court having mecardato ai. 
reLevaneEwMateers wuss Thea.maxinum amounts in 
theveaser,ofsa. corporation ts_nh7504000eand an 
the -case-of ai natural .persem S$5070007¢anCivil 
procéedinessfior,thesrecowery of Pstchaagpena et. 
may be instituted by the Attorney-General or 
the, Commission (elausey7/ iis Catia. 
proceedings are tot-available in respects cr 
a breach of a prohibited practice. (clauce «/)0)— 


Clause CO provides forvansiniunettone co 
restrain a person from engaging in a pronibiees 
practice, An application for such an injunct ae 
may be made to the Court by the Attorney-General, 
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Lhe Conmissiow jor by fany other person . 


A person who suffers loss or damage 
by peeason of a prohibited “practice may Sue 
in the Court and recover as damages the 
amount of his loss or damage (clause 82).°? 


de fe 


aon. 


se he 


Zi0v 


es 


ees 


Vie Ye 


24). 


oie 


2 Oi, 


sa a 


EBs 


es 
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Li.” ADMINISTRATION OF PRESENT SAG. 


Footnotes 


Trade Practices Act. LO74. Seem one. e re 


idee (Seco hey Vac: 


Oreanization for Economic, Co-operation and 
Development, Annual Reports on Developments: 
Australva,- 1 April 1974 == 31 Magen, 97—y. 
(Committee of Experts on Restrictive Businesagm 


Deve cts 


Wrade Practices: AGE 1974. SSec toi eee) e 


Bie tS © CL VOM so Ox. 


el Clie emo e Cit O 1. (ON. 


Epmids Spo-6CU1LON 8S ( iia 


Australia; House. of, Representatives. Peace 
Practices Bill 1974, Explanatory Memorandums 
Dae 1% 


CEC DS Opie Cub Ce Oc earl Anis Om 


ivade Practices Acty LOU 42 Se eta onm oOo) abe 


OECD. ODye) <C b x iO hens em 


trade Peactices: Not. J) Oh Seow on moe eee 


DD ne Cl ieee St Oe 2 A iy Mai! ee 
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Mergers 


When proposals which led to the Trade Practices 
pet 1905) were. Tarst mades mereer, legislation was 
included. However, the eventual legislation did 
Dot auclude merger provisions. Mr. -Sneddengrthe 
then Attorney-General, gave these reasons for not 
ImiciMidingssieh provisions: 


the problem of, control line, menoers 
amine takeovers. 1 SLOneCk OL Creat compe xi | 
apart irom, devising assatisiactonry! critem om 
for deciding whether a merger or takeover 
should be permitted or prohibited, there is 
the.~neal problem .of the smechanics:, by whieh 
a system of control should be implemented. 30 


Richardson notes another reason for the non- 
PicwusStOn.OL Merc ers In sthe 190) leans ta bion: 
namely that not enough was known about their 
economic erfects for lesislationgto wbevintroducedg 
which could confidently be expected to improve the 
competitiveness of the Australian economy. 


It became evident, however, that merger 
legislation was necessary. An important merger was 
anounced *in “tire “banking field in 1968, sand was 
tatberfterrected in 1969’. Pie 909d, Lepotc cui 
takeovers went before the standing committee of 
Attorneys-General: “A significant example of “the 
Beccderornr mrereer “legis lation vocqurred arter™ the 
T9OFi-~ decision in the Frozen Vegetables tease. = the 
Pactecwand daecicion in the case) were as Tollows: 


tie processors sot--tear lysads tthe {1 oO Zen 
vegetables sold in Australia had made an 
agreement and two supporting agreements 

which tixed the wholesalewprac eof 
their products, whe discounts .and allowances 
for che vVariloustclass of Pilchagers . ie Licagic 


dietriputors « « %{-JUsStaitcatron poe ite 
apreement was claimed Mnwthe structure 

Of The industry, sncludine newer omacmas 
power .of the chaine and) ¢rowpe je aude tire 
pLigelawar conditions Toblowine jee Meany 
heavy crop of L9I69=—70" 


The=(frade Practices) @rabtunel <Celivereds ius 
fectoron” (based of, CWeObpPUDLIG tute tec. 
Gfiteria ot the ACH on, O70 is eee yes 
finding the agreements: to be -canteara yaa 

Phe public interest and making app eopnate 
Festrainine Grders to bie pea wulec aa. _32 


AiPerpI the decision, “the parent™or one cr tic 
companies that had been before the Tribunal acquired 
another of theiconpanies: that had been berore “the 
TriLpdnaleand hse “a ehitrd tat ore process 6 Laat me 
Same parent company then agreed with yet another 
company that had been before the Tribunal to combine 
their total frozen vegetable interests in Australia 
in oa yFointly-held company, which became them laneece 
wie reo wn tery. 


In 1972; the Companies (Foreien “Take-overs’) 
ACt Was passed, which’ reguiated tthe sacoums melon 
Ol shares In Australian corporations sb ane ual 
Persons, har Act provides. for (tive makina .oeo 
Order epLokt pit ine san ~acdtii Ss ston wi cmeamainal 
acquisition is, considered to be contrary .Go. the 
MAELO de ibe reciw. Lhe Act also: suieo we ceeons 
dives titune: under certain conditions s.o) usnemmec 
already acquired. 


Mereer provisions are included in mene lrade 
Practices Act’ Lov7AL. Recogni zine! thatemerceino eae 
NOt Necesesariiy anti-competitive. tia Actetates 
that a corporation Shall not acquire. diver cise 
tudirectiy, any shares in. the capital. of any 
aseets, of a body corporate, wherte-the scaquier tue nd 
ia dikely to hawe the effect of substantially 
1essening competition in a marker for ecocaaman 
services."35 That is, only those mergers that are 


Lai Waza 


Lt kelystonheave, the effect of substantia lily. iessening 
competition are prohibited.3% The section does not 
ApDLVoOwHeLe Ene acquisition ot assetc kot tie. mouy 
eorpotate is in the ordinary course of business. ©/ 


Give wirade Pract LcessConmissi on may eer ai) cee 
Cleon iGceo etuLnortzattOouwin wecpec buon ma ny 
DLVPpOsed ocaqulsieton. 


Moreover, 


TReePLoOy sions fer faurhoni ea thoire suiwpeopect 
OEEMeL Gers take account Ob wine! Companmueac 
(Foreien; Take=overs) Act 1972-1974... “theybroad 
ODSECECTLVEG LS ebOgavold as fan as possible 
GUDLLGALTONMEhak eould bepinvolved atuiwt ine 
examinaGlon @8 one merger under two Acts: 
Clase O0CY) Requires copies, Ob Cerro 

SPP RCAELONS pion aughoarizat ons pin yresgect 
oF inNeugenSs bo phesfurnished.to thesMinister 
administering the Companies (Foreign Take- 
overs) Act. Clause 90(10) requires the 
Commission to defer consideration of such 
anewapplicatkion+twhike the applicatiilreygot 
thar sActhgishundentconeitderatirom jandyekause 
90C1Lb)  *requizres *the, Commission to authorize 
agmergen. chat *the Minister vadministering 
Ghate Act has concluded is; tigthetaatvonas 
interest. 


The Commission is empowered to make available 
bEGQ persons, eneacedminatmadesonreeconmenae and. other 
interested, persons general information for their 
Surdances imanespeet ~boqmengens and other faetivit— 
ies. 


Gwe OUD O Gad ton Conta venesy te ace cen ieou 
Heuporcw ius tle nade wracta Gesen Gk, «Lijawi tt be 
Sibieet. #6 divesti tune slot all or anyveote ihe 
Bape oworesascets Jeguired 1n eoptraveniron ia. 2oira. 
eect only. 


In determining how the provisions have worked 
Ee doter 1h 1s uselul CoO note (that toe {ORC (eevee 
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fhat in the determinations to date; the Conmaission 
has “nob ustal ly *¢ranted elearance=to* Hor rzonrae 
mergers tnless the assets Cl Ene acquisition sare 
Gt * tive ie tise ad) tice Mather. 


Monopolization 


As noted above, the greater part of business 
activity inp Australia. cook. parte an moncp owes t ec 
or oligopolistic markets. An cexample or une enien 
level of concentration was, in Manurtacturing. 
where 19 of the 20 Vargest firms Listed on the 
Australian Stock Exchanges in 1959 were designated 
by Karmel and Brunteas mMoneopolt@st Ss, sunat «1s, sEne 


eight firm concentration "ratio was equal to’ or 
Preater than 5Q.4%2) Thi s@etatratri a drd-nocwanciude 


firms whitch *were=-no@ listed onthe MExchanges, ‘such 
as subsidiaries of foreign-based firms. 


The 1965 Act attempted to alleviate this 
monopolization somewhat by making monopolization 
an examinable practice under the designated public 
interest criteria. Monopolizagtion-Gwhten “ircluded 
monopolization of patents, trade marks, designs 


and Copii eniesan. a, was Sand "to ’occur Whenwa person, 
Or persons tovetherseingdadenbnant posHte tons Ci..e 


aupenson who. comtrokh bed one 7t hard jok tehel we veva rt 


sales market) “tooktadvantag eof shis dominant position 


Citalites Sots). sto: 


Cay) induce others to retuse to deals with entra 
parties, -elther tabsolutely Vorvexcept on 
disadvantageous terms; 


(bh) “cut prices ¥in lorder to tdamace of excrtude 
CODD CD b Ors. mod 


Cc). “inpose prmcesor other Gers Of trading 
that he would be unable to ee [aR i odes avon 5 
his "dominant market? posttron. 4 


it iss interesting to -“nete that tre “louse zcaee 
brought before the Trade Practices Commission 
concerned monopolization, where Tasmanian Breweries 


mae ee 


Pray wlyldin swiaG- pac Gus ed: of «4 o.latine»Ga.). and, Cc) 
DDOVELE ell aa sGOns tt tutional battle tconcerning 
the powers oF the Commission, the bréwery ceased 
eS sono po lissitel C ip ac tice sz. 


Bui Gunes smon0 polls tics apirov Ps lotsimwere 
Cir ye ecrinZ en MOr se sxcamp ye) mitvevea tinthmeibcal tect 
GWwae.smone “Ginrnd.soL fale imanketeiwas “CUultica zed 
Dy Norman pete saroued "that ray mitrmrcoumld engage 
inp Osper tors ehse Vohwee jmonopoud st cspreigtrces but, 
merce serinot Jn sar dominant eposisti ompeaciederined in 
Eitewmmets sould avon dtcharces om monropo luzat ion 
an dem none) Acts. Thissiiptobbhem  ~cowld, sor examp ue. 
begs everteo wien dad siitmM, ,dOminant Ln wmahke t ne 
expiaivded: ato "Market's yy where su “was Nob. dominane, 
and engaged in otherwise monopolistic practices. 
Was not the practice just as adverse to competition 
when the firm was not dominant as when it was?4? 


Phew 974 Act %elimrnated this *arithmet re tectre 
Momo po IMezatiiOn tow sOGCURS Swiet, 1a "COm porate onl:. : 
ee eae os ieteorm roll Stradi cei ilove @COe clonttavo | Par Mira wire fee fos 
BOMdoron eser vices feta kes Cadvantage tom Les power 
Ors 


Caye *ebiminatedorssubstantiabhy damageva 
Comp eCaitors 


Gis} peevent the sentry Jo ita tpewsont into. ithe 
manke t 5 ; 


Ge )iendater som Ipnevyventta «person thuom sengaeging 
BHEcOMpeei tive sbehayiour % 


SUbsitamiia lu. conuno Wot na imanket means theta. 
gerpanvation “hyeneasonsef kts eshane gofistheamarket, 
on opGins "Share lof \theésmarkét AGombined Gwith 
availabpinoy tof érechwied lh kiowleds@efarawitatertals 
prcapetale® hasuthespower votdeterminerthe fpriees, 
SmaUctmucolSPhearprodwetionm Onadicepubutvon of ta 
subse pantvalipart tof tthe *zod0ds#orSserviiees tom that 
market.'"48 


AoA 0 


A few problems arise upon examining this 
Section.  Figtst, thes langue ce MiSed DOSea roca ec 
interpretive problems and gives use to a rather 
broad court adascretron’ 7. thus, Veayv ie seOe tiie 
Court's interpret ationvcexactly wat ao. Umonoo Mize 
ation." For cxanple, Baxt and Bram Cycues ian 
how, the Court, will interprec /"subs Gait aalcomerot 
Of a market -.9 Lhe problem JO (deine Om Ord 
inarket"' may De One area, Of COnMpenmeton. 


when dealing with; a,tirm that; produces 
glass, bottles, does the Cougt. (abs On bake ALLO 
account other types sor Contadaneuse that may 
compete with Dott les am (Sete eo scans 
When dealing with a fivm’ Chat (currently 
produces sl U0r per scent.) Ob we Damiunee Lar 
chemical or pharmaceutical saddest he meoumt 
take: 1,tOr account twee. “there mames core Men, 
chemical/pharmaceutwcal farms subats could 
produceand mevket ties roduc gallons Cc 
Market sto; sbie; assie sisted. aby nee ences st 0 awit 
15 produced. On gwitats 1. Sips Od whit tow ameter: 
al Towin se for “exports: andl imports ja ree n 
computing “the market mr shareror Sapenmar ken 
chalms } dees (ome fecus up Olea occ mle s4 
If not, just how does. one jtreatuthe meat, 
fruit and wesetables, variety 1 Gems. ere, 
DPsthe g@eo0craphicvyscaopesor thesmanket 
Australiay ‘or local shopping scemture si 
or what?’ "tn. short) the economist! sconce pt 
of a market has product, time and geographic 
dimensions, all of which we would hope the 
Court would try to take into, account 72 


pn Another problem*is what*tsSmeant byw ltsubstant - 
wasly & The authors also criticize ythe monopolazat - 


Lon provisions von other grounds, including “the 
following: 


eh) Since ssub stantial manketecontro leis 44 
necessity in-ordesr “to. fa llenmider see 
NOnOpOli zation. prowis Ponsyetconce rn me 
With the "misuse or augmentation of 
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eciweved market power by *a corporation = 
and not 'Pts acquisition ": 224 


Mibesecursi#back#the ‘Scope’ of the el] ause 
Wackedilyerrom, St.2e0f the Sherman Act 
whicheencompasses additionally ttwodsorts 
ofGotiienc iaxthe ‘acquisition sot monopoly. 
powerewmith tintemt (what as ithere 

calbed lS tyomopol ization’) ,stherattenpted 
aenvdpunsuccessiud acquisition, of monopoly 
power Mwhet 1s Called attempted monopo- 
krzation ' jo.-and combinations /conspiraciés 
to Mronopo lize tin this 4seénse 1” 


(2).:Lbarge firms which do not have 
substantia lemarket-~-control vare mot 
prevented inom scinoagun o ern 
MenOpOWl sta crpracti ces tas wdetined 
in tine OAc te: 


igs ct mOtapredatiTon/coerci1on/exolusion 
Which conéearablyeare sopem it 0 (a tkamec 

Cone loneraheawit! not ebe caught unless Che 
Firm *cConéerned “has “substantial market 
control-somewhere." 


(59 Sel bieoipoesitvonmeoh certain mult ination al 
ChvUeupriI ses us mOuURmadetClean iby yone 
ACT} 


cs Pei veistnot Ye lear what the "position 
of Penne revatlvonaleenterprrse might bie 

Peal beposscc soe smoupSs tant mal market Con ere” 
inva imarket outside Australia ‘and unsub- 
stantial market: control within," 


CEideonop ol bzatdion -cannot ibe yauthorizeds: 
Rodwhset here apmowi sony forvickearnance:: 
Butetie DPactace «<d0 cS nO hf COV en atic ce 
Ments or arrangements that have 
been authorized under other provis- 
ions,°9 Riis daubi,. sare sissp rT acuicesi 
notably.exclusive dealing and merger, 


a = 


hight be sauthorized, s4even sthowseh faewn ane 
part of sone larevepeqith compe eruiyc 
Stratecy that, the Couch Mmmeh we pws no 
strike down".> 


Tt. should ebe noted; ihowevern, (phatethe mono ja< 
lization provisions Ido fou Ioreneit sno rma lecony at ae 
Von by large firms fgsuch asipwhen fagruun stars 
Advantage of Sits teconomiles GOtGs calc Fon gdewe lomed 
skills.°8 


Moro polima Giom pana GAS ENS pece: Hou! by adie eae cd 
or approved by, of *by regulations turden) janpueu ot 
a State: or an Ordinance of “a Terricory Uoanow 
SUbJEGE tO .evaduaeron re ‘thie Prom sons Of AChis 
section on deerding whether “a2 *contraventroneon. the 
Trade Practices Act has taken place.°” 


The monopolizatLony provisvons aso eanp Ina oO 
patents, serade merits »  desmons.) ganda copyrights. °9 
Price Das e7 iio eo 


Price dis @nrirmin a evom sweas ee Xam in ab, ke Suter mire 
publLic=interéest criteria vor thervl9o5 sete. 5eethion 
56:1) Cay ade Wate <add bike suo rob Ga mio hee Bec pie 2 O 
obtain; Dy ibhneat jonep woOmbse diss exyan iam BOG 
favourable treatment sinmsconnect son Swiren eae 
Coulis Loren Oh eo Od Ss shine bso services) .°1 


Iwo uweakmesis.es 40h DhiisisecG ue np eshoOuldibosne ted. 
The: first was: that \ait sony <appl tedetomahe speuson 
who: obtarned or who ¢attempted sto soba ihe 
diSCrimination; 1 t did moegganplhy, ko sting spemson awe 
offered or attempted -to, Offers pho,4dl Sorin eho wae aie 
second weaknessewas *that “the drseriminationgnadsno 
be obtained by “threat sor spromis e oto rhekexanumran kes 
discrimination -wirhowt such Mthitea how won user was 
not examinab ve, 


These weaknesses Have been alleviated watt the 
1974 -ACt.. “Both=thetgrantine wand tonparn vie tomo uces 


OS = 


Whi Ctediscrinigate between purchasers of soods #15 
PuOLMDied “andgno- longer d@es thene shave. toabe.-a 
Pca Lote p DOMES Coe DS icred min eon eS TO hakD ice a 
Viet ites Ot SUuCh magn it udess0cer Ls On  StLCh eo 
eC ta Ores V See Mat we Cha tacte 7 sti tmieh ais 

ia eo LyetOmnave st hevehtecheot substantial ole so ed ine 
competition in a market for goods, being a market 
POW Ci Coee CONPOTat LON. Suppl 16S... .0T «LOS caper sols 


supply, goods".62 Discrimination occurs in relation 
£0: 


Pye ele eprLcosecidree a iO telnemoOads 


GD raihy 2ClscOUltS ..d LLOWances. shobdacecme — 
CLedlies lL vwen sin relation 1O les Upp. 
Ole che ~oO0OdSs.. 


Goethe ep LOViLS LONGO Ser Ce Sac0 tha Clot mes 
iieeespect 10% the GOOds . gor 


Cd) thesamaking of payments tor Services or 
boca Lut Les .bLOVIGCd, Iie he spec Ot ean c 
goods.63 


Reasonable discrimination sdueeto cost sattrer- 
See Saul een Wiha GhU ti Ot 16S ei but No wes ele moe On 


Ptebive GwincwoO0dsS dOCs nots CONSTI Gute sD lice 
discrimination.©4 Nor does discrimination caused, 


Mie cOOdmlalun. oby meetin? competition. ©° 


Mere is*no™provrsion #or authorpzati ons ana 
Stearances ant relation tof pracesdlsereminatl On, 


Specialization Agreements 


Mespectalizallon aeieement lo wat cile. OL, 
GescUssion purposes if. this seceion to be. an 
agreement or arrangement between or among two or 
more persons whereby one or more of such persons 
Mndertakes to discontinue producing or supplying 
PECOMmMo@lLy Or service .o0 4a Lanec Of COMmOdTU LC. 201 
services "'.©© The result of such an agreement would 
Hew TOWCT..cOSTS, .whtch should be Yer! 6ctcumiiewon cL 


Eom 2 


Drees OF Detter Prodie ts. 


Specialization Aagreemerts 25 deninca apove 
are nowhere mentioned in the Australian "veors lation. 
However, they would be caught "by Section 45 "0L Lhe 
Trade iPPaCculces AG t loa Smee tierce rc G ie onca tay 
arrangement OY Understanaimetin TestlarntsoDetuLauUe, 
provided “twey Nada sSigrieicant eb uot ih sein ores = 
POM fnithat “events Cievwrcomld Ss ti tl cr crores tl Di cc & 
of an authorizatione’ (see above. 9 In considcerimeg 
an application for’ an autour zat con Gietitew cases or 
a. Sie Cita dea VO Ne iarevine 6 WediE. 


the Commession would Vnave recard Co tie 
Pact that Such “am a@ereement. woud. "to. a 
orTreater Or lesser -exMtene De wa Mat het, =o orig 
Schemevmdes teed" Gov Civic wie Mamumhe o <a 
MOnOpO Ly in the part cu lay 1 rive “Of bus tine sis 
al hocated to tiem Dy Cie orecieic. mille 
Partves Might haveta drirrenulrGyt me soho wie 
Ehet amy Ipeteh its fowl meen fon osic 
SVC Cla eatt On Welcome tacts bere. tt.cm iG 
Che publve rather than Metel ype tte o 
tiie: Wye tl 6 Sia) eto Ld ive. Bese 
Speciald 7ate Olwea Ore cMemt a COU de tac a 
POLentCid lt POV COS —Sa Vide = eh ellie some OI 
GOMpD elit tO. eitatme ca tite ie tie bce mos e 
Beret ts) Mie eet or id) Sites nis y mete Ce 
PALD A G..s0 a We es Ome Orn Owe tte t Ci mee W aeen 
15 the pubbrvc Co owhom felre <COmm ics o3.0  aihteck 
heave sreoaad . 


EXPO Dia Aer eemenis 


Under the rade Pia cise erncCier lt Os eremiieme (Omens 
provision was: made for agreeménts among Australian 
EXDORLGGS: COVeT IML. 0 eis sOUyt pt tact ttt ace athe ca RC. 
jJoint.selling arrancements for export purposes, 69 
HOweveD. tie. Mineoeds Jand interes bs sO oy oe ex potuer se 
Was One Of Othe .coms ts tab 1 Ole 60, Mes take sere 
2CCOUNT Dy thes irate. Pra cr ioe So. yale eu) ell 
eXaM INV as CSS EC UCt Vea Gi iighy Ucar int On gl ate 
interest criteria of.the Act. / © Moreover, it was 
noted that-the interests of other individuation 
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De attected by an export agreement, and thus there 
wouldebe-ciis turther yustiircatton as ewell tor ene 
ToLeCcmMmenu CO be ecxaminable wmder the Nc : 


Me trecdom G1 tite imdlvidudl Austra ai 

Cw Ger CO eONpece With Che Olner is tes Cramne 
die weie LOUGH the restricted Ons =m Tone «De 
accepted voluntarily, the result may sometimes 
bes that the ageregate volume sor cxports ts wes. 
than might have been won under free competit- 
TON. Foreign markets that m#ohtohave been 

See Lored under the competi tivers puny may ele 
benored. | Purther, “the -concerteatiwithdrawaleor 
goods from the Australian market to meet foreig 
detands Or the reduction ot expomten tice samo 
NecteOuCcnase as, COMDCELULON, NLONt wwoaae. bo 
mNcCredses In tile WomestLc. price Ole vlc od tneitum 
Moeesomes cases. alisOs the export as 50 cin mom 
may De used more deliberately as 9a Vere he mnuog 
domes tee orice and Ou tpInt manipulation. /1 


Deep ube munes oe CONnSideratlonsa, OW en emangmceu) Cian 
agreements’ are now exempt from the provisions of 


PicCwmeriice race ices Aces! Phe. Pores rc ope Eat 
SGavesmcnat 


memardeshadd Mot be. hades weet Omran yee cee te Oo) 
Uaioe that srelates exclus 1 Very) CO mel Caen lat 
Oimooods, trom Australraeor” €o tic supply 
Olesen vices OUTS1 de Astral a, (being an 

Dope retiim ce MOle thy put oUaILe cm Ol mat 
aorecihent, O1 Which Lull and accurate 
particulars were furnished to the Comm rss ion 
Dobote tie ract Or lino was Pde. 


Phas @4a-restrictive agereement “that Pils taliso an 
export *<aercement "rs -Pegal "if -particiubars Yot -the 
aereement have been furnished to the Trade Practices 
Comission before the tactivirty ‘was *indertaken:. 


A problem seems to arise when an agreement is 
Moree mure export agreement. pyhat Us sparapiy dene 
Geekct one whitch does not velate exclusively 


-246- 


(undertininy ours) UCOsbhe expoGeuoL A cOGts auto Tl 
AUS tra lad Of ot Omstlic wo Up 0 bya & poe ly We coc ec 
Aus tralia -Qelt, woulds seem “Chat wie ty re We xO Gt 
agreements would ube 250 sex lusiv én. Pres ima live, 
apreements, which, Wel wot! Due Je x poi az Cece ial 
WOuld thease awl eo Ne eles ese at On ert he ec te ebLcige west, 
they would be judcocd as regards tie rows Lons 

Té MeEncvers.. Monopoly » vandistive via kes 


Delivered Pricing 


EO) sabe. paliap OSes. Of Crs ClUseO ie last (eles 
Sec HOI. scale ieede) lic.bll Os lise weulesiCmL cr 


Ce AO VAC tice 1.6 ills One tinge jd 
purchaser “Ot sa commodity toe wake. de la weny 
Ehereo.r 


Ga2)- at ewany placessat wharch tihesssupipils x 
Keeps Chev commodity orssamen iat shih 
prLce Wom delve ny Vat tite Dace sO 


CD). sa.6 an yap Odant at On which swive. sip pa Caaswal | 
Gea Ct waite tale hi iCee fOtemaer mic Wie malt 
(ibe Oa rit. 


whichever is lower. /4 
Deliver 6 dy inal Cin GO es. Os Oe cer 


Whene the pe tus |] asiibaced £Ot ie son et ie 

fal lowe (ob sthe. purehas cam te cos enve Sich 
Leesomabke: condi t10ns as sthe supplier imposes 
ON - PUBeh ase rs cenetT ali felt tm at0 


(a) s-Che notice to .be giventby he wpurchaser 
Of ahs in Cemt ton stoma t tend shone awed as 


LO), GieAins tf. Or Uquantobvwii wWhdiehade Liman. 
NUS Destaken and dela very ote mite 
commodity. - 


Bog 2 


Degsavier clr pir came AS* NOs covercdsas ihe 
hus tLalon albrade tardies, Act 1974 and as. lores 
IMA Was note thesmresuilit of an, aprecmhenteanon? 
OTP RerCsEOnse camicy| dusde io PeiGoms (Ut tiem pra icer sd aks CT = 


TN age OMsese cedtime'd s-nettthat, Act 4iiteswoutlidiss cemdéitha t 
that Act did not reach it at all./® 


enelr. 


Se. 


Sa 


eye 


34. 


Se 


560% 


Dae. 
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Dich 


40. 


41. 


AS 
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Footnotes 


Quoted, sim; JeoPh) Nikeuwenhuy siem,: teda.n ets 


Trade Practices’? 9 Readings P 9 Awe Cheshire 
Publ shim Pity dee ROR Oe er ee 


Jee Rachards on. 4d her U9 Or wih ee eer re mmc eer 
Pramework’) it Niecuwenhuysens: Lbid.. Dieece 5. 
(Reprinted from Economic Record,  ocp eemuer 
9 Oise) = 


Conmonwealth of Australia, Commissioner of 
Trade Practices! Fumeht Annual e pion tau o/c, 


Dace we 

LB ESO n tgs 810 pel ater 

DE CUS VOD Gi teal Olea Loar eae oe 

Trade Practa ces. Act. 1044 -SeCctdwonass Ollie 
Senator Tione lL Murphy. 8 ' The. Trade “cacti Ces 


Léesmslatien'. (paper pres ci bedm TO aes emiiad 
sponsored by the: Australwan Assoc1atlon son 


Natuonaly Advertisers, Svdmeyv ost aso aa) 


QVECDA “Ope Chea Wote olor 


Explanatory Memeorandum, Op 176. NOt cel 4Ge 
je prams hs lars 


Drader Praccui ces ANGE 7A ce ceuom ca eu 


DDG woe CELOn ol. 


OECD. Ss. (Ollie sat irsa TO, tea tr sir eee ge 


Ka cme aides DOIG, Op. sec atl Osten ary remem gees Ces 


43. 


44. 


ae 


46. 


47. 


48. 


A9. 
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5) 
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trade Practices Adt-19654-—-Sectron—JO6 ) . 


PDC oC CE LOM US/ (il) adnd Geo no cies 
Masterman”’ and” Ezektvet Solomon: Australian 
byade wETactices, Law, (Butterworths, ovdney 


MerDOUurDe- Bris Daneerio Oy yagi ea. 


Nek NOVA, we COMCENU ra tl On ha thos: said 
Pradesbractiaces .in Australia's inh penwen. 
huysen, “Op. cit’, note-s.0-—p+-6o—airdamp . Go" 


Ansotherwise monopolist who docs not=take 
AamentacewOt Nis epower US sOtm olla vob a 
offense. 


ipades Practices “Act “1974 " Sect irone4oel)- 
Piiseincludes "the (Case. when the co tpawat tom 


Daindesany mle Lave ay COR VOU ait? Ol Snare Bena te 
LOC miei «an OS1teLOlNers UD Sl all leds) aue 
Com colewe a sila tke ta) oo Ctl ONnusd oneie 


Rowdee soe ct LOM. 406 65). 
Boxter de bac Un to AO Die, Cc eats: 1) O Ue tO eet mel Ore 


bl paLich ay Oommen eRe 


Po wd: 


Trade Practices Act 1974, Section 46(4) (b)- 


Bec aie Cut. Or sci tr ase et CUnce mL Jia s Quai g ta abe 


K. Enderby, speech made during second reading 


eetyade practices Bale peli b Oe ee) a 


we 


Oi. 


Cae 


ote 


one 
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oes 
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Trade Pract LCoseNCt oO 4 oe CLOTS foam eae) 
ard “Sai eRe). 


L Did oo occ On a> I Lee je. 


Trade: Pracerc 6salVCme MOoeero eC Olin SOU ld... 


Masverian and SOLOMON, Of 3) © lis, OCCT 


Dig poiges 


Trade -racerces #\Gt 1) 9i 45, oC eter 24.9 els)a. 


Vib cele tekeme te ron GES ENT Gu 
Didye a soeren la Mmaeon (em mace) 
Woda CC 6 Olea aaa 


Eis. was the detinitiom seq in bi) lye 25 on 
Sie G tlsO Inmecer 


Letter, ShrotieeG. deO Wad Wem wo A Siciece ait 
Commissmonecr, Woliecy 0? bani sand shesecaien 
Branch, Trade Practuces -COmmnuss 2017.00 

ROMe ict Walle Oris. Ore Wo ons 


asd. 


Masterman and so homon. Ope celt. > note. 445, 
jiearcavsei: 


Uae dice Br tie O1 COS Paci ah) Oaemees crete Ome UG 2a) alae ie, 


Mas terial anda: Lomon. Og Ores note 44, 
i Conor 


AM export agreement, 145. taken by the wauthometor 
thas Purpose tO mean ane asreement, of arrancemen. 
between or camons- two jor mone person sain 

AUS tralia that: relates; Omly (CO tie co 0p Outer. 
commodvties from Australia or (ho. the esupp ey 

Of Servi Ces. Clie de sius tale aad tery: 

Matters that are reasonably necessary to sich 
Export ior supp Lye = Thais Was et lie..d est ane ton 

LES'e ce livekn lls > Ge 


fee 
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oon 
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Laver Pracences¢ ActaLon 4, 
Blumer o 505 OC GLLOnN 42.40.)5 
lppdae Section 42.552 ).. 


Waletne Ope CLL. 5 Otc 20lin 


Se CU LON worn Oe 


APPENDEX 


PUBLIC-INTEREST CRITERIA - TRADE 
PRACTICES GT) 1065s) SH or TON > Us 


Thee public in teres fo bye ine Cons beim une 
whether @ny practa ce  othew Clam a preee lee. on 
mONnOpOlLZat ron, 1S “eOInt Gar y UO see OU ic er een cea 
tne Traepiunvadl pera tlet ake: ase st he (hes toon tariins 
COnsiuderation the principle thats ties tccemy a oro nl 
and Encouragement of Compete tIOn are desi rablomin 
the publuec interest, butiishall weweh vacate tee 
detriment, COnStLEeuteEd Dymaly DLOved Test Pic Ono. 
or tendency to restrict, competitionwany -ette coon 
the restriction or practice as’ Wecamds=an ve perce 
matters Trererred: to Insthe Mext “succeeding sub ceca n 
EPothat ertect- tends “tor-est abil is towel ate olmeooeoire oe 
Cie Festeriicr LO Ort ier Dita CU CeN als MVC mec Onl tmeitt yemt © 
Che «publics aie cat. 


C2 ie Tire matte tse inate aaer mbOn De tidlice emi, LO 
VOCOuUn te In-wecordance, With (Ne Mas te pteced iieecu0. 
SOc Olle macs 


(a) the needs and interests of consumers’, 
SeMolOyees, —PproduGers . aus trirblt ons. 
INPOC Hers WieXDOl Mets, 1) POMC ror a eama 
i VeSatO G68: 


(by thes 1véeds :and) interests (ore smal pusinesses 


(Cc) Cine spriome tion "Ot Siew ent erg maies cc se. 


(dj) thie enieed to achieve ‘the rie end ci tiscie nt 
use and "str Upit von Oats otbee er ecupuet arian 
Haters.’ 1Mmdust tia ca pacity dito ei. 
know-how and other ‘resources; 


(e) the need to achievevtthe production , prow - 
LOn, treetment and distrrputaone, seo, 
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efficient and economical™means,* of coods 
and Ber vas of StuchecUalt ays “Unaine tty 

and price’ as» will best meet the requirement 
OLM1OMmestiG, and Overseas markets 7a 


(ayeithve abaiaty ote Nastraiaany producers and 
eX DOr eS. COSC OND e Tiel nn OV Crs case Id Ok cm Sm 


(053) oul nec ons derin pest hee public anterest an 
BOiatuLon tO as practices Or MONODOL zat .onee tie 
Prabunal shali’weiohacarns't* any* detriment™ (includ- 
MicCmmetirient .cOnSst1 tuted Dy’ any proved rest Licino 
bf2¥0re tendency to restrict ;* competition) 'thathes 
Fest ted.. or!’ can bet expected® to¥’result, from ™thne 
practace or my ett ect’ ot" the precia cetlas Tre@aridss tat 
Cf the matters referred to*int paragraphs (a) # tomer) 
Ormuner ast precedin®=sub-section if thatvepicce 
BeENneseTorecstabidsh®thats=on bdlancey the practice 
Peoenatecontrary Ato. the. publarestn teres. tt: 
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focowMat is DUrpOSe Ot —thms papei as. tO eprowide 
WvbOrMmdtron Ol the CXS tino antlerust. ee 4d.s loco i 
iy Japam and’*1ts administration whmle providing 
COMmmMentary ‘on Mayor shiftvs an the Lecislation=@and 
CiveapGeSul Cant pub LLC (Opa non aamde ¢OluLOVChs Vaan 
appreeabDle.., The focus: of OUTt att ents on ve se O71 
Selectcdaparallel aspects of. compet tion spolucy 
under consideration in ‘Stage Tworor the ,~mendments 
LO cies Canadian’ Combiness Invest eat vOleeAC ts, elllosie 
SGedomexaminca are- “MOMWOPONMZ ae Lon, Mme oer as. 
Picea is Cra mination ess pe cual 2a blo lped Onc cle tiise: 
Soa One ecee Mel US. 1 Niteoiml OC ll lO acale Ct Omtais C: Samael 
geiwvvereq sprucio. =P rors tor any. die tadel ed: einariyes ins 
Streiulese! rest irctave= pia Cte ceSe, sinc dew cu Opie som 
Piet) do ane tCuanived mOmopomy NCtsssetdy SCUS Sed. ti Omuies 
Olea wena ccmen Ue Up Ul) biel eet ke oil Or, bee: Cie lsc 
(Ot OOS cs, HOT se Vales -Oml,, 
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element in the analysis of monopolai zation, special— 
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I, DEVELOPMENT OF THE JAPANESE ANTIMONOPOLY ACT 


Japan's original Antimonopoly Act! was 


enacted (in ApTi1°1947° and® assamendediassthe core 
of Japan's? present? comperutionspolicyeuu ns 
prescrabedsunder: the Occupation Authority; the 
OFiginal Statute was patterned Mnriney provisions 
item ole lMalenGt , ones el avon Nec dn dmetine mr cial 
Tiade Commassaon Act? oLothed Unt cede states 1 or 
encorcement arency.othies Far redirader Commies s 1 on, 
1S) a quasi=s wdc a body it whithtiamnvyesitieates., 
Tecommends  CcOTrTective act1O.. soo uccee Gund | 
complaints, hedrs cases, and issues formal deci- 
S10ns andsorders! as outlined’ ane themActar 


Paetore toe thes cnactment ol ricmnnel monopoly 
ACtpe tapany spe CcONOMECY POW Erawass COneentira tedwin 
they pvartdsj.of “sth 6p owe Tid 4 ad bats combaynes:. 


fanouch tne, devi ce-on= holdings = companre s 

amd) (salbhon dame «c Opa nwke Say) COM Ode O EA age 
Guadiler thes entiweyecmtenpr bsicy Ons Jap an 
conser eda -in *2s.0.m ee, 5) 2700p S th.Aw Monope lyrainn 
Japan dards mote Gong soe its edlsiaat Oss cele 
Bn sat rhiyeiss birth bu islet ictss powey~ bys Comba nase 
Lomertheds 'S 1Zabler porti on Sy ,0 tthe. mayor 
Wivcus-r a eS, Ott en COUN tye 


Designed in a fashion to dissolve the strong inter- 
1 Ocak ten ae lata onshasp-s among ot hes t7a1 bats ts. set lie 
Antimromop ode, Net jot LO4/ wass ound, to, bes woay 
strineent and foreion by Japanese Dusinessmenga as 
Poyemewie Ce nds t ri ad) Veod cya ta Oneal Olu isC Ve Wets 
larcoedla: inftilwenced by. Europeam o(i.c.e Genmans) 

Meo 1s lait sont Acs) ae riesitd jty.5 mayor. camendments were 
undertaken in 1949 with the purpose of correcting 
phic) OVershocting, oft the: aim of they occupatdonal 
AiLihoTeyt.u 6-1 hermayor WO lMitess Odes ities anendment. were 
as. GO LLows 


(ans Gompany, may; whodid stock, of, othien com- 
panies which does not compete with 
oneself, so far msycSuchyssitockholding 
does not subsitantiall essen. conpecteron 
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(Amendient et ovvsection, 0) 


(b) Company may hold debenture of other 
COMP AaNVySOmd ATs Asge CT moe St now 
substantia lay, Desseng competing on 
(Deletion of section 412) and. Amendment 
of sectton 1:0))= 


(ce) nite hockiney dimectonate between 
companies! not, ini compet tame 
relationshipimermimted: (Amendment 
tonsectivon, 13y6 


(d) Approved. sys tend Onjaaternataomne | 
Contacts changed. to, "poste Wog fic eon 
system (Amendment to section 6). 


Ce)" Approval’ system ‘ont mergers or transtiers 
of ‘business's!’ changed® to“praor 10ti tied tion 
Sys tem “Gs ec tons 9125 and, sloy.. 


With “tChe* siona ne="of tres? ealcersimeaty Ane L952, 
the revision of the Antamonopoly 1ec1s latrvonm became 
a lively assue and ‘began what “has ‘been termed “the 
erosion of Antimonopoly Policy in Japan".® As suhe 
first’ step: in regainine Her industrial’ strencth , 
Japan, anftluenced iby ‘a West! Germans Government Bill, 
undertook a Mayor" revision Of whe Nite) mom On Onan Ce 
In Loo3.) nh Dante lar et hse sme tseo ie .eo cil. ce ad 
depression ‘carte Wsirrattonaliwvation carte lise tanrd 
export cartels vwnder* certain: conduit tons. rom tie 
prohibition of cartels an general .70thermiia tor 
points “1i1eluded- 


(aye Deletion! of tite: prowvils Lonel) pron parton 
oP iconcerted *aceivitaies: (sec talons -a)i, 


Cb)? Deletion of “thie: provi sitonst on proba ton 
of ‘establishment! of private controll 
OGeanezatlions (Sect Ones 


(ej" Dever on? of 4the 4prov isitom totiees tmict Tan 
on “undue substantia le disp ariiie Gn “econdma c 
power (section: 8 )i; 
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(dj Deletion of the provision of restriction 
Omen oO ldin?g Fdeben time. escicts Ona mO mela ye, 


(é)- stockholding,) tn terioc kine ad tnec tomate. 
merger, or transter. (of. basame siss were 
restricted only when othey may substantial- 
We tes LT 1 Ct RCOMD Cri dsl Odie wOnuW ciie Unae aier 
DE Save .SiS. Da ac Pacey rieerei pi O\ Cds aise rain ning 


Gi) Min wai ma emephiod Ss Mot wscompetn tion. was 
Gita in ged" toy .a tery yb uisaanie 5.5) soa. coace's |! 
and the abuse.of one's predominant 
bargaining position was added (section 


ial al) ee 


to) gdResa leapr ice maim ten ancessc ont Gac te may 
bewapproy.ed.unde racer tainacond ttwoms 
GSie.ctt none. 42 \e. 


in)yithie Trade TAssociation Act #waseaboliushed: 
Pavel aeyiptaMtsaley Mey pce felch Ieesmese ie [ec igye™ (Cle) 6c 
Ss OCHA TON peavOta velista S, GeOmCier Nvenilp eC a Lew 
resolutions, etc., were added to the 
AMI ONTO LiyesA Cite UNeG Wes ©.C ta OnweS.) a 


Unexpected piblac Opposit.oOnel ed. Dia Gheo Bincis.s 
developed Jacains b etivem9 5 Ss Revision sand ssucceeded 
nG TO GG idEe ga oC lranoe. ot hat Boa Cue tLe pr CeeGO eC. ie 
Appr Osama O eth Obama lrade.Gommiss TON: | rokC) oe aiu fea 
Pianet Teint Stny OL wnhernatdondi lta dcoraima 
ial eS 1s Va woMelel le )n. Wee Se Aue sill toy Mish as tien pc daa pug cs 
DOusdse ys sOtmadiid NGS t Mate. sou dan C:easD yO ides ialo 


DROdiLetvOn ecuGuallMent, iteMalonmeindust ries. The 
Commission declared that such actiron constituted 


aa Onatlon pL the Law and auvrscea tle. Miimuseny =o 
Pescands its, orders: lhe. Manustry, did NOt eagreec 
and continued Supporting industry against the siG. 
despite*the fact that 10S policy Was=cleani aan 
Contearention ot the Spit Cnr fence tiem le fle ly amon. 
the law. 
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Further major amendments were attempted in 
1957 and (L962) to. makes tec aicr Crete) Oba ai TGs 
approve |) Por *Car Ces) and aie r ct cme SL Neal oy ea 
Antimonopoly Act) Review Committee proposed: 


in ches currenvt ss tats Oe tine sit LOllnes 
economy, where there are facts) that 
many enterprises are suffering from 
excessive competition under the Anti- 
Nono0po lye Nets Cieiwpiev ls LOM se OumEtI Cc 
ADP ENONODOLYy = NCL CaniloOu pe. ssiangue slo 

be’ thorough lye sustabte fore thee sound 
developments of (ives ma tavonw swe. cumomsy f 
when vavewed7 tims taheasla oh t sot woe asange 
pOlPMeys Toe promote: stapwe deve WO pile Int 
OF the, economy: tire ic) alt tem me ie Tic 
internacional compe tiation. canoe au 
should be amended. 9 


HOwevers. Dy*\Citls time une" ai cass tre (eiguce taneq re OUrpe ga = 
tion tec sia tvon had pie eameaull ley saci ode alive so Cnberyarl 
consumers, small and medium entrepreneurs and 
academics and the recommendations never found enough 
SupDOT G even WoL be discus sicd seine Wed) ene sis 
enrorcement stot, Cherie Pinom.op ona. Age around 1958 

Wass CONSmde red! ext Renew Vamp ass iver, Oe Tis ore watiel d 
actempted to Aantroducer a Bll. exempts mom Smee Ly 
designated andustries from the, spol i cations Oaarcie 
Antamonopoly Law. .AGaineg dedt by ities bwCeriss rome 
ODPOSLULOnedevedienpcd. Wh wc twill Ove d. tOgibier ce cesar UL 
in deteating thas attempt. Even /pusaness 
Organizations had misgivings... tearing ot would 
result 1n-an economy. control ted: by bureaucracy: 


The apparent strength and sweep of the 
Antimonopoly Act, however, has been greatly reduced 
by exemptions -from prohibitions under. the, Anti- 
monopoly Act included in such separate legislation 
ao. Marine sransportatiomw Act hy eoe ho ered 
import Trading Act, (1952); Small, and! Medaum-Saved 
HBUterprisevOrggnizat Poni cre Losses 


Me o7e 


Bien er SerOSTOn) Nas Oc Cth eduisa )cceelo SA csWined 
MITI adopted the strategy of leaying the Anti-s 
monopoly Act alone, Test it cause a public outcry 
Pildeec ian) ODP O-SisGd Olea asks t Tey 1 sLoOn. —and | 
Concentrated On enactment ot ispecial evislation 


exempting industry trom the controversial provispon 
OL =Che—Law-s 


Lap oy oe ae tur ther srevasd Onmor tie imtoo p osm, 
RCtoWwasmpDcine prepared iby the vovernien ts toes Upimie 
Pome cae Cou ar | LP ament.)= Ove. p Dr Ova eeu igs 
CCVeiss40ON— sD as.ed--on- proposals made, public by the 
fice oe pcember 197.4. 


Rhee FIG proposal contains nine, major measiunes 
Lowdedtewitn. ad) | bee ad -Ca rte LSe 2 last some 
Obbeopoites and —5)"-overconcentrata on, OF 
SCONOMINc POWETe—"lOsspei dil 7eo el tele a eS 
Meaviteiradses , 1MNpPOSt1 On One GO1 hele Gade 
Mevies.. and FTC authority, CoO orderepri ce 
roll-backs are proposed. . For prevention cot 
(iidadai: act ON SDs tr One wOrle Op Onn incrss, 
discehosure: ot producti1Onvy COSeS .. (5p isl &-Uupmoe 
business, and assignment ofymarketing miehts 
are postulated; and for guarding against 
OMercCOncentration Of economic powenmr thes hie 
would have the Anti-Monopoly Law impose 
Specitic, limits, on business, corporation, Owme 
spo Or COrporate stock. tl 


hiasaaa pPCats = O-be—a-—switch— ir st he=direc trom, OL 
strengthening the Antimonopoly Act in the rise of 
Concentrated industrial groupings. 
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DEVELOPMENT OF THE JAPANESE ANTITMONOPOLY ACT 
Footnotes 


The OG) treble Of SUne ACE we | NGt on Geiimne 


Prohibition of Private Monopoly and Maintenance 
om emuaeeutsee dist eialey 


For sd, MOrve “complete "diss clrss Ol sl cle lGs as smiGO.ce 
see Hiroshi Iyorr, Ant imonopoly beens lat von 
in Javan (Bederal Veoal Publivecat vos aN ew 
TOC MUGOO) teco pe oore on 


See Organeacati1on Low Economie (oO - Opera eon 
and Wevwetlopmelt...) GUlde, (Ome ot ott 1 OtlOn 
Reser LC UU Vic s DUS tC sss. tegia © CNG Cro. 8 ld al senor 
ONE ee ae sree Ol © (re ane = eiLaa eae 


see eleanor tiadtey. Ileus & BUS Cin ose aan s 
in Harvard Business Review (July 1948), 
Die Ao 


BiCOm hie Oe lae JV Olas O Oem cre trial OU Cruze. yo aun iGrs 


see Kozo Vamantiieay ) Phe sewer OpMei ts Ole cn tude 
NOMoOpoO Ly Polvey “in Japan -u 1 eeth o.oo Teor 

Ja Daves Ct AILbl MOMO Ou 10 lige. du One Tt 
Hearings Before the Subcommittee on Antitrust 
and Monopolys.ot the. Commivcer lon tie. sudicr any 
UPS ho enives CONCenn ht Ong UU Gorn cCesen) oml com 
(90th Congress wind roe ss man., Parts 7h oD. 
4273-4287. 


pecs Hato Ia. ley. Ont 1 OD amaCat i enV ce yong tiene coe 


pee Ghitoshi VWanaga,, Big, Busimess a newJapalese 
Pola tues iva lesUninve yy siaty (Prose sale OTid Ominmeeo Oo.) 


Dae love 


pee Hrnoshie Lyor ir Op. sO tee. Oem. ane eeee 


Rie he ek a 
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bieecce article, “Antimonopoly (baw lxcyici on | 
TiesOnmecnta, Econom st... a(Marnchs Logis. 
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IL. ADMINISTRATIVE AND JUDICIAL MACHINERY 


The Fair Trade Commisston, created to achieve 
the purpose.of “the JAntCiI mono poly aNC Uys Sem acme 
independent administrative agency, the power=cto 
exercise a quasi-legislative power and quasi- 
judicial power i1n-addatione to “adi pins cra cry cepowcis 
Sectroni45 on sthep Act prowides Phat. Uhcw Gomis sOn) 
WillPanvesituea tie: ‘a: case when pit Yeceiyes aise pO Ine 
from any individual who considers Chat sa violauron 
of the Act “exists and thereby asks -thatethe 
necessary measures be taken. Section 45(3) further 
Stapulates (‘that the lair lrade  Conmiss1oOngmaye 
WHEN Wt. Considers that fa. Vio latvon ioe) aiicence 
CXUStsS, take SUttable measures (ipOieerts © 0 wll 
SIU hO mise 


Ifthe: Commission does find that a. Vno vation 
of “the Act “exists. )1t May Wissues a recommendae lon 
tirat the person sconceri eda scl) VasOslante Od meted ac 
appropriate Meadsuresm(sect1Onee4o (li) yes ang 
Chiwvs Or Une Chen publecamarwe res tat icmmGO Minti ommo 0 
Way 1SSUG (a. COMP laint -in Ghe cCascrandmOpeiea 


formal hearing: However, sone.may avoid tormad 
hearings by way of sa. "consent decision sass provided 
for An Sectlon, S30), 8 PYOwls rons munder ss cc tMlon aol 


of the Act also: provide that any -eOVerimicniteacency 
or public oOnganazatronsconcerned with 4a case may, 
if it deemsanmecessary in the ub licesameeresc., 
become a party to the proceedings with the approval 
OD the ah LG. 


Appeals tare provided er Oreunderms cece 1Ollou ov 
and 87 of the Act whereby any person dissatisfied 
WLED Yehe decisions ote tic ieeCmiayeetielic sams i ieteOn 
revocation, of the decision. with the: Tokvyoelien 
Court. Cases may be further appealed to the 
pUuprene, Court. 
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DEG? epi REGl rhe ee AGT TGS 
Monopolization 


Monopolization Under Siabhe Antimongpoly pact. 
Japan prohibits "private monopolization" under | 
Scetion 2Aof sthe.Antimnonopoly Act which reads: 

ONO Sentrepnencurnishall effect mprivate smonopolbnaauron 
OL Van yMUnneasSOnabhe sestraint. Oh stpade «lel Dew to il 
DVivat So MOnOpO Li zat Lon as 40 Sed un eth voteNCt me tomminOr 
aneeaenuLcal. tern wich monopoly .aSenonmalLin depsuneca 
in economics.!42 Private MONOD OLiUZaG Lote inp lees 

an Giiec Lala ctLlv ites, 0f, one .GNoucerentnenneneuns 
POON Manta, Or st renet hen a. mono 0.) mstere 
DOsiOn. LheAct, wtselt defines, private momo. 
POLUZa GON. /A.S:; 


SUCH ee SIE SS) od Ctl tele. Si. Diva mWwiliecl mee ys 
Slmep Gere... lirdiVlsdUdslel ve. UnyeeC ON Dy tl date lace 
Cee eOnrs Oe de yew L Che O tie teen tI ei) memo! 1c. mC. 
Gey OTe Ty alll VILeda 8 GCC INL dies. 6G tg eC. O 1) tal On les 
Premier tile cise aC CNW ttl CSet Od) Ouse le ell tale. 
PegcILeUl Se." etc DY CauUS L Cre COV leis Vat Oma le 
PU reece ela wee Ise.c Gee AN SU Distt ad) voted Ie dncs tile ceteT ne 
CeO nrnet ON ltl ailye nd Gel ta tee ele ha 

Oe tercade: 


inethas | mematrde® ebhie® Omsk iC Die ta perso nee Ma ake Canoe 1 
andy tiersizaw!') commen:tieid : 


fabie: Acsalsie's: shir ours h'ti sbie' Lone: Teh’ei AP atin Savade 
ommaasisuton-Gind ica ter that’ jcont nara eto 

tines set ata ony Hin’ 6th ef iUinastteds WS .tla Weisreanrd. 
piossssabisyy in? Cla nadiare it tel meats urie'st Gtaktert 
atainsty priv ates monopolatwza't atone: fa ret snot 

DY ina rillive idnuimectweds *a saliyste ethic idellabicxait ec 
possession of monopoly power but See 
Spe cic acts Ol tne “MONO PON iat. . 


iiesespe. Cite C. sacs. Oc, Monopalists. most, lik clyv ato 


violate the, provisions of private monopolization 
ever et nios-e. ro, ew exic. usarom bawiver ey it hen wmaae “cares 


Boe 


“substantial restraint of competition". Dumping, 
discriminatory pricing, exclusive dealing, or 
controlling necessary resources for ManuLacuiirin 
or selling are the most frequent methods of 
actimities, employed tOnet tect Nexclusion".15 The 
two major series of amendments, in their effect on 
the enforcement of the prohibition of private 
monopolization, have been directed at the tools Oe 
MOnOPOuZIne , 7 e ee he cS. stockholdiniay srmuercor— 


DOL EUC AGI CE CUO AUC S acute: In eeneonalSthe thai 
Trade Commission has had to deal-wreh Very stew 
cases Involwins secon 6. © Whemwe teeias .esuch 


thimics as orrzonta we prrce "1 xan wand. Ss GOCK oman & 
combined wlth anver locking Iderecrorates Mave seen 
Tate Oa ns 


Ine "Due Cest CONMCerin COd ay ehOiery CarOd 11 canes 
and Antimonopoly LecisVation ws the rising sdominan-— 
Ce Or So-called General. | radine COMmpaic Sn lon 
to. Che enacement sO tic O47 een fim ouOU Oyen clr mre 
Japanese economy was controlled in large measure 
by the immense Zaibatsu combines... lhe wtrend anone 
City. banks, which has alarmed @ommicss LOn 20. ic lose 
has been to sfomminen (eitet pits epec i Oly iil Gesu ino U1) 
the leadine enterprises siaes Geeta Lira iio 
Companies. The Fair Trade. Commission calls these 
subsidiary groupings “Gapitalekei nets 


In the case of capital Kemmeusm., “panente 
company ownership is high, management inter- 
Locks: are’ numer ou's|jPandscredust fextensiion i's 
Crequenti« }vbt houghi jan tice 19 pom selie rm inca: — 
monopoly Law forbids holding’ ‘companies’, and 
avi les: d0stand: 1647 £0 nbuides nem compos te 
stockholdingr and "interlociunie Wdirectomates 
Witte? er 76hie nett ccd -oiste ss ibis tami alee eo 

Te Sitt.ad MerCompetiet ons stbie.s eu muoveEsaioms 
have not impeded the buildup of subsidiary 
complexes of market-related, as well as 
non-market-related firms.1!® 


However, Hadley. writine in b970- didnot see any 
basis for alarn: 
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In today's groupings there are no 
Zatbatsu-fanilyeholdingss wandeholding 
companies do not extst, what remains are 
'cross-subsiditary' ties, as it were.l/ 


She continues: 


Poetics cme TOUpmtLe Ss “arcmbDutma ms iiad ow 
OPPiiciwsLormer=strencth= and turthnermore, 
UNeveat cathe ome EWC «td nmsenOs Leis pity, 
cQual yen Otebeewecens a holding scompany mena t 
WSe2VOVC ChesOtierss shlOUdy smunitty = om 
action rests on cooperation which stems 
from common trade names and trademarks 


and wafons= tradtt1on of collective action.28 


Pye uice ) Oo,  DOWCVieT. these s0 ene Gat tice care OiN-= 
pane c@mnadaLeachedssuch= prominent =posata Onset id t 
the =Eotretradey Commissioned tacomued Led@ to 
UNn¢deieake™ ansinvestiuvatiron.or the sixgmajOreatrad@rne 
Conpanges.: ls ihiseinvestigatron~was -considerea 
WaGranvedaduc tou thestactethateby takinemadvant ace 
SimueI Tear verse™functions as. trading compannes 
OVemenerrmnugces Capital, ethey -hadgexpanded thea 
GvperaLronsein= vievtor lowing manner: 


Maer EGOVOUS Cx end Cds live Fr ecON TCO LmOy el 
Enterprises with whieh” they»have™ business 
dealings; 


2eePver tically ror cant ased® (Nesencr re: Process 
Of TMpOrtine. VaweMaterialsc sand emariet io 
Grea tilted ta Cd eae O. dale tos 


Sreebroucht together the imterrerated 
entrepreneurs, and became the propelling 
force behind the mammoth projects for 
the development of resources, etc. 


Of partacular concern to the*Commassion was= the 
inerease of stockholding activity by the six 
companies and the policy of sending executives to 
participate in the management of these companies, 
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thereby increasing: the erouping structure. ShoOwever | 
inethéiy report In, January 1974) “tne yvecorveluded 
that .immedtate action was not necescagy: 


At thespresent timegear (is Ota ne lv euias 


the enterprise croupimnes be vonr rig toe ric 
Six havesyet preached, the posatrons,os having 
concentrated excessive.economic powers 
SIMPar POsthe wold Zapato DU. Gelato 
three oroupsspel once (fo the tO Lae sata 
tighten=therrounumey “ays tepetut plier .an do 

bead the other. three croupsstoeconso lldate 
and expands iediy Cr OU pit eS a ele COM) Ct ltsiaac 
Order ina wery AO et a byetehed carom OUT 
natronal economy wa blaebe damaged. 21 


In Lov S4. the, PoverumMent is Dreparingrt eo UDnuE 
a VEN 1S UOMO be Cine eit) Ul OILOnO Ot lVee ta We ste atts |) Com lea eee 
approval.?¢ The Tevisi0ns provide Ua) Omeiarc 
partial break-up of companies commanding monopolis- 
tac or Ola cgopolist le Mathet site le stom pee eae 
Limtts on Shareholdames (nN Oenier. tric. 


EXEMpDLCLONS ,.GOVetnmemc Reeiiari on, sand 
AdMIngstTarive (GUitance. “Tier AMG monopoles tL 


as Currently “entorted ), provadcess Orne reli nmoe 
Natural Mono po less ndete se Ot Oe erm Once mn Cis 


Ties provas ions tote inies  Ne tees et oh oc wee 
CO Such ects Telatine woe thes pmo GUC. l One 
Sale; OT Supp Ly as sare™ done i ties p ty Ome. 
course of business by a person eneaegimee an 
a Laiiway,, “eet CwuC Leys" tam. Onemmy = Ocal cn 
ONtePO TiS CONS bY Cutin iy denon pO wa Diveecale 
Nature (Ot the 6s 4 tde i Sime so: 


In addition, "tienes aire icseparate Mctso concern une 
transportation, “insurance, wag cnoiwsd none sie 
alcoholic beverages jand sid k=reel ine Siidiusir ies. 
Which provide Jexetipt ron. undeds certain scOnddt 1c ia. 
from the application of the Antimonopoly Act.29 
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In general, Eleanor Hadley finds that Japanese 
government officials believe business to be 
incapable of making satisfactory decisions by 
ifselingeand that it Is essential dor, sore ramen 
to provide tae ONE Miva VC V erie a S16 Cts 
operation. MOS. sO-L5 tsk aC OCT Obl. alse anions 
expressed in legal. enactments ,;-but. iin dministrias 
tive action, or in even less définable "“euidance"™ 
andy persuasion,'. 


The Japanese Government itself does not own 
a Si gnata cant. share. of. Japan's. dmc sitmyyesbut, this 
AOE Seno le im Dave cltt oft Ome pelta Valno sae ea One wieOske 8 Tl 
the Japanese economy. Essentially government 
CNLieMPrasicess. Limited, to act ing tes. in. trans— 
portation, communication and banking. However, 
covermment,antiluence, and, intervention, an;andustry 
has  O-bGe ne ebr0ueh t. they -Fadsx iiade. -Commisssa one as 
adilinus trator of the: AntimonopolysA ct) andisthe 
MAMGSS Db aeyn (OsG, alin ted acti Onia’ ly nade. sands dindusitiaye? ais 
Pum Siero, io. Japaneses indus triad polmcas muio 
Cee pmconiiacte ne industrdiad, polmcyerencourages 
Mutual persuasion, cold abonata ony, cand) mere ems 
among firms whereas antitrust legislation calls 
Ott Cespr OS OCU 1.On. Od. Chose senea0 ing ne COM son 
andemMeor vers (Ine TeStraint Of <cOMmpe tit On palin 
SOveriment. .«torough MILL. three times wnsuccess til 
Py cOucit Diet. authorization fOr a Stronvemeavolue 
in "specified industries -“° .Each time they lost 
because of the opposition mounted by thepeair 
Trade Commission with consumer and small business 
SUD Ot. 


Unsaccesstuls ats thas approach’, “the yoVvernnenr. 
has attempted to ertect therm tnt luence "Chrouwg 
sich devices as Vending and’ tax “Favours. * However, 
More mmportantly, 1t has  aosured Ot Se ite ta awcy, 
Docit ton through the device or admhinisorat ive 
guidance, which amounts to government sponsored 
Cartelization.. Japanese business ‘ras come: to 
welcome certain instances of government intervention 
On participation in the decision-making process. 
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This 2s spartieularly sso ebe Cal S cy O Gmail er mun Oyicny, 
CONS TILA Mies Wr tMOUe Wiener ioe ia wermD cen 
difficult “to. reach: the kind soi ondiist ry wad 
agreement mecessary fOr Manly biussmitess vdeCi sions 
in Japan. 


Concernin’e “this Unique voveriment-industry 
relationship. tad le ye tla sec ite cdr 


The low esteem in which the market mechanism 
15 held. “and «the absence 04 16a oO. etic 
abuse Of power, are but facets of the 

Pear erent- Omen au lone tor Dour ta Car 

economy, "tha s0nies nds: iin avai. 


. eeelty tas Wrurchy satse ede CACC yr eiese inc t-treemicras ls hy: 
gssociated wien lars e7 sands Wraaeeen Delt Mees ees, 
ther eitetidis' 0 De ether yc we- emotes Gilet ele itek 

the Nerket concemtration une oredver stive 

Sum IeCeXe ee acl Ribcxss eens ucisicwaiviaeecly Ie Wend che eighie Gis 
COMMS eT Wa tly CecOpisn0 1a mies Slesee tte moO AIC At Med ine 
WIhCh> *Sit Sen's 6 Wath ipicOmire © ioc aeu lice vmlmccan 

Aces. | AC COM CuMnO yer sence sOnwitc. ates brn) 

Of thanking Mseyboward™ soo datect= sc ation aouOns 
not 'consumer satisfaction'.¢! 


Tineme has) Deets icons ide ae enact) uses eit pra Deen 
CONnCernIsIG <COVErNMEnt eo latson din ds slinGor won wLon 


id tne .6 CONG.) <cOrt heag) Oints (Ghia tet he. Commie vos a5 
been habe led. WNapan, Wl nice oes seiew Ot ale eeOie, bon 
merate"-*> This designation has appeared through 
the international observation of teheelosec 
communication between the business community 

UDC OU he deCS. Var TOlise hd drs tes a SS Oise a On S 
federations, and government Ge niantmenters¢ By 
international comparison government influence has 
Deen tides cx pbed, ais eho llows: 


NO, Other yrs Gey enienspaas cagac On ona: 
apDwOeC hess hic ssamen dccace conic Oem ment 


controls of business oo 


At the local level, .in-a more current (commentary. 


Bog i 


a peoLessor at Osaka. University, compared the 
Competitive .Olicono ly of the oLO6.0's eho" th eco 
Opetaiime e011 gone ly sof sthe «1970!s + He speaks 
OEesie Td 1LOtLG Insensibility to the Ant imonopo 1 
Law" apLoMmeLy’) «a -SCUCIMEn Gat bat. so mui ie Ge 
POO Peels e900 d - DUT AWCiva tice GON tLG labo Lei 
closing he remarks: 


Deri tell rie te Gol O10 Va Va oO cee Gil UT tea ve O metals Onl 

(Una tol cartels) sts "easa ly wed) sto, aie 
government's theory of, cooperation between 
OPELGLal Ss-and DGivVate quarters ee titer cumias 
tiered tanger Of orlLord ty.) bOmD Olena. 
SVCEReCONOMNLCS . aamacch. Ow ade 4 

ROOM taOn Led CeCcOnOmy. | eat.d wit leteluli a calves 

BO wed Ot still Oo Ma Cice tas.) Sit Cl eal GusiCainy lel 
liberty.%° 


Momopolsiwrat Lon tand sintel Merc tual Prropenmcy 4 lai 


Ot Cimurndius trialiezediic oun tiles.) “aiid patie Scmpa vena 
(issued Under section’ 68 of the Patent Act)" aves 
iPMcePatentec the exclusive. rd Cit “GO Mak ce cOmmen te ma. 
sce Olen patented INVentlon.. (Spectr i oc. ce om itso 


mom Silene TINdusStrial property —Tagnts ates. rowed 
io eee wot MOC DO] Ys ALC tami be Cs c CU OTe 5 


hie TONS 1 ONS, Ot thas sA cis ball lean Osea Dil, 


ONS wich C-tiss «Ie C 0-0in 1yz-aiD al gone ot Sit oumte re aCe sc 
Cie raioh ts -underpgthes Copy riohieNetre ive 
Piewentare tative. Uta tity eilode Lancet. mic 
Peston eich, sandmtne ni nadenank @icEe 


Powermecr the cAntLMOnOpoOlyeActy bs still appaea pie 
Poesia cCrs bastare NOtrnecanrdcd MUG) De wl oli ome 
Peone wot ties exercise Of Intiis tira N pmo pica see daar, 
Picy Ate tscitmecontains™ DOT prOVvEs TON Geri? -Gie 
cts wichtint thems COpeeOl stile sex ctl 1 Sen O4 eee se 
Vieni omanascwerehore, UWhators the tegtt iia Geai.< 
Of thescrritonts must; De devernined:in sean 
micivitdualtcase es Al iesed.misuse Of the exerci sc 
Sr Industrial property Leones wros ce sid ciace 
wirolvineg restrict Lons on. exports OF “a parenucd 
ticle Thre Tokyo Hien Court, held: Ghat a 


EO 


patentee had the exclusive Trieht to Use wt eodtenced 
THVeEnHtUON Only Wrthin the Stim te (Ot oC hcmidau 
territory. Restrictions .o7 exports Of) patentcd 
products, (theretore, “excecded. une SCC Ve Ormuie 
Patentee s exclusive, Tae ts. 


in the. aves. ft intel Vectual property .n eiie 
Japanese Antimonopoly Act is particularly concerned 
With International Licensing Aereceienits eancesr bet 
ADDI VeaeLoOn, UO Secreto so \euOt Bul yc: 


NO cent beprenetuioshiat | Sen te testi oped! 
international, acreement Oraan inter— 
Ma elon al. CONTra Ct. Wike ) xC Oia comes Wel 
Netter sas CONS t1Lttiee. ile 2o10 Ihab ne 
PES Ce ite Ob Ut AC coO til ted Weber S Ise (s. > 
Dave GIG esr. 


THiS; ploy iss Onhsrse cen ntore.cdab vena) seepormtiein Caer edu Le 
ment that all international agreements (conventions 
Om, \CONtraAChS) AMUSE DeemepOrteds 705 call Ce ad Yerkes 0.0 
Commission within 30 days. 


The AMportanc €= Of Cagis or OVS Olly he Si Sa Olen iLe 
fact that acquisition of advanced technology has 
been a, Prine Concern of Japanese sunditismntae 
development. ~ ihe vimportance ot such sl 1ecis ims 
agreements was recognized in 1949 when section 6 
Was 9's Wont Carte amended.°° Prior 1eors lacion 
had prohibited any enureprenecur. 1 yOlecihurl Un versal 


agreement. Or a CONC Pract irc) attne Oe Vesti tol 

Of eXchange of Stientitic tor tecinolorgica lk low 
ledge or information necessary for business activ— 
ity.'' This was deleted to encourage any foreign 
Capital ant how likely stor Gest lta trom fate litoLe ens 
ing or exclusive-dealing agreements between 
sapanese and Loremtan. fi ninse pele add (1 Olemuaeel 
discriminatory clauses against foreign firms were 
eliminated to place’ such firmsson, an edllal  s00c iin? 
With any Japanese firm. Original validation 
agreements, were “replaced by a post) pact o Nott tea - 
tion to the Commission, 
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HUD ONG, AO OSs .r 6a dated Onist of Orrw Give 1 Titan icaelion 
of technology were, liberalized. with, ald SCR yi 
COm De wa rra ed Out aindevsase.cr 1.0 nae) 1Orts (lee A Tite 
monopoly Act instead of under the Foreign Investment 
ence 10, ive Ip, .busamessmens,., thes Fairs drad-e 
Commission published enforcement guidelines (see 
npocuCim~ es) (On international technolovrcat tmicenms iin 
tiierebys Clarrvryine *thehexamminatmnOmss Caldas Ou 
PUcmeCOnMrEsslOneabout typical oreGuts tanaing | un eae 
trade twestraints tor tunfair trade practices) .> 
fn -emtior emg sie tionit6: 


A souime RE Sh aCisidic.es fot Tta ke Horma hla curen 
ImMmediagelty fupom seinidianio ta svar latine Talause¢ 
DirgwlieRoontriaci gicked!.. Gein ssktislesca cent ine 
DagOCieisis:,. miste dadiwisie's thie Wapane se wpantner 

thor Foams el tony Gdiellwe'ticr Pulver ec Alanisies Uconicen nics, 
Usata eye; me cotLatirons «Lom tchanainreesuich 4 
Caan wetes aweislely aried ujerve $s'eiye rato Onrteiiss (Om 

ermeny tar hiyserana MM ET hc? #h< Gt. Piss: Pp. renasred? tuo 

Dep amienl ts O01 7a’ Yeasonab Ne pemirod: 404 

Cawere "bits tit "Covrte'c tive’ faction ils 
UMmiacdas:O1rrab ly? td elayeds 4 att wisely Senitiea-tre 
formal “action against the@wWapanecse party, > 


ly fadidkt tron. “the “asir: Tarade Commission is 
COmGerivous about tinpetented "know-how':°” Its 

Con Cerra s+ “tbhat “the “patentee may "abuse. Nits maeonts 
bie aposteerwotaton won stth'es User lor know-how upon ther: 
aoe tron, One *eacp Lato ob ea contract. 1 feect1on 
Zeiomathve: Mnivinonopoly Not cont anmns: a0 1expl Tei 
reference tas: too whether or not at would fapply 
Witotcsemutcandis -CowVknow—how! Milli cen'Siin pen OMWenienae. 
he Antamonopoly Act®.Guideline's’ for vAgrnecments 

inst wodumedmice Fowreaonv sie Chin of o1g4-.r st aries: 


Restrictions in international know-how 
licensing agreements will be treated in 
Biea.same mann ex <a.s: those sin ainteninatione, 
licensing agreements on patent rights or 
Lisette ty) e.0.c,. 6.1 rights.49 
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Themerowe, the COlmrss vom Mas mnetd Chat. Clauses tit 
internatronal. contract s=pronroiltine Cire Droduce ron, 
Sale or handling OL aa pert1 citar products by 
Japanese parties ar ter tine! Cerminardon=oreane 
Contract cCOnsta tuted UNtarrypuSsiieSss= Dract woes 


Cartels And Export Agreements 


DOmMest uc Garte los einitest ab lishamo tuo tas 
curtailing production, allocatmiyc markets tand 
Fixings Prices, cavtels, are piste MWelhicies OF e010 
DOLIZ EGON a aMOrcouor Sathemuapalics 6 ganna Gi ce 
thiss: prob lem sis: ae leean taco, wien Gwe atmenmit 40 
export agrecmemts. (li hie lorie eimonopo ly 
LAW, «2S: pres Cimiubicd sD yratie. eOCCuy at Ok gO CesT 
Cartels werembanned outer ont fehroume bapeova sons 
found Hin, amptaic les <5 N55 land io seekt umas mot unt 
19535 when Japan, hadwreaatned pier. own soudsdama ha nd 
that amendments, were sma de SOvere moire. el) ey memees Cc 
tests cot like ality, sha otros teh Cerdic Netenonenos 
articles 4 and 5 sed tine “Gosconcertiedy acim tres 
and €StabAlishmenit: ot sa) (Pp higiatenic Ot holj-oOn gai 2aU1 On, 
and, tWO, Categories Oficamte he. ante —cepiesiciion end 
Lationalization, were specitically authorized through 
aOd PCA OS) Ol car turc Bera BSc e 2A pc ids eg pa ee Cue it 
Trade Commission was) autnori ed ysl oO peri Peameanced 
CO..OMErCOMS a GECeS Ss On. OC te Whelerds Camsiee la Was 
indispensable tor ay certain, type.sot sbuisamesiss acitarona le 
1zation. However, very few cartels were formed in 
this-Manner as Verious. Acts were. passede Toycred te 
Cartels. 2° exemptions. Opromuba ti ons, gindere ae 
Antimonopoly Act. ' Cartels formed under the Anti- 
MONOPOMYA ACh, Were, CUMDEMSOmMe wand) Te cmenie de cane 
approval whereas, carte] s jnonmedyan@er) spice tal 
legislation merely required that the appropriate 
Mans TST Consult, withy theahair rade: Commaissaton 


Cartels in general were established through special 
Leos) at oa 


ec 


DeWien Mecossttices arose to stabilize sa 
Pewee ce st euttory rise. 


b) to streamline petty enterprises, 
c) to maintain orderly international trade.44 


Various limitations are recognized in the formation 
Of! Sl ChyeC aio s: 


l=” should remain in the narrowest range 
aS pOss 1D Ler 


oe eee mn Os harie tom thie. inlweresitsmet 
Semenal consumers and related indus tries.. 


So. Petrvamn Ctrom Excessive Girscriminat?on. 


Pee tp haceenOmrestrrctrons “CO ~Uhose  wareieine 
Com OA nmOreawisthdiaaw trom "cartels 


Apelbintedend Cyl Cen EMpilhovwied, tore prec ti mcam tc lal 
ZOCRO, Sul wule. Ute yoed OmMes tic unarhet eel Se ube 
le GOmMecmded she oti C.l10n OL sproduct Lon awicl ce Dyarda) 
Official “Ot sone. o7. tle: Minastrves.. su Sila liv the 
Ministry of vingernational rade and Industry. 
recommends to each of the firms in an industry that 
it observe certain restrictions on its production 
Or pyal Ca ne practices. 74 These: may, bey cal led 
Aum ntstracrye wuldance cartels.’ As to the 
effective enforcement of these suggestions, Hadley 
Peels that. «| thougn 10 saw 15 20D led a sene Sc 
Suggestions are effective depending whether producer: 
think too much time and expense would be engaged 
mM fighting of ft. Ofte. le pressures andy proce case may, 
feel long-run tmteres tsa Would. De. ane thier Shawnie 
they co-operate.49° 


Arguments in favour of cartelization have been 


widespread.u21n 1958 the Restrictive Practices study 
Team of the Japan Productivity Center commented: 
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faith ani-the sbenicd) teO4) Maleecat tie sce aiatce ee ory 
of regulating Competi ULone mis, too weep-1oocved 
that the seneral fun Of Dusmmesscmem appear 
simp ly ainabihe, 10. Comproiveiidl gunvetce ss eega Ticy 
Suould be. Cal ed. aii, lle oreo ie 


The President of the Yawata Iron and Steel Conpam 
réfilected: an apparently widespread: Vevewl tna: 


The means “of productaon, 2ue not cin elie 

hands ot (the estate ibU tai eve wlan chs 60 ts 
private business, ~Gonseqwent Ly eubose 
WHOCeOWn “Ghee aeams Of DEOL On weal neomec 
tovtet her sanidwa cree snot suo CGO diene ano.en UHL 
Useless GVeagTeeulOLad jis Paci Dp iieea Ike 
demand’. | @iiisse 355 Ny Camus e tichc WW e1hd e mab 
Self=arecu Lace tie oobi eS Seo mec umab le wea 
thus should <.be, forbidden By vtie Antinonopve ky, 
Law, Since tite -ireedom  tolmakwe scontraces 

and “agTeemie mts: 11S) foianamtecd AD. vert ve 

Const roneron. ht clsemn ysopuiMnOmea wien ood © 
that \thiemAnitinonopoky Taweis sireconse reutlona ls: 


Sas Cer Geta ey tc Sb tess ates freedom. 4/ 


in Cenerad lapeanese CireLtie Ss avo, LOU C OC clas > 
te Pe syionymous with oOlptoongly.. — roLreccorehotweln. 
testifying berore 4a U5. oelaterouDeonmmlt tee 
CNatacveri Zed VoOlunecay yy Cdijue ls 2S sOUL THC t 
LRCEISEs. “UO ene dee: Ine restr lCurye practices. /® 


EXPO resco ments atd= Carte ito, “bt peter dw... 


the antern atonal sbustiess pact hwuttes "Ores a pale sc 
eWULep tenes are TeMmatea DY sec tl MO 50 ie 
ADTAMOnopCly Nici. However “export scart el. s and 
OLNCL Pes CISL OGiN e- -ex yar ta wen e emonry sede De 

exempted from ithe prov lsvonrs- son wiles Not een roulh 
tihevepectaleVectcisat ion Ot «the sha perce ne wi niiee 
trading Act (1952), 2 Under Sect rons 5eOf eh tae ct: 
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Exporters may enter into an a2 Tecnen tyson 
peice "quantrty, quality, desionm, om any 
other matter in relation to commodities of 
departicubar Kind to “be exported to aa 
Speoberce GCs tillatLou . by 0 ti iaveitcs Che 
Mri seer Ol elite: nat ronal rad eand 
Industry within ten days from the day 
Onmristsemc Ol Cl Sa Oil. 


Provided that the following conditions have been 
Me creases t ron ts -Di's ).: 


Dm hhevesrsononicar vol y lobat igerve aules 
andvother: arrangements “concluded with 
foreign government or the international 
ac eicn ose 


mi \aolheyv interest offimporcer sor henterpr 1s es 
concerned sat ther dost ina tioned 6 ano 
injumed. and there--isino;fearwof isranely 
injuxsin?g, Aantern ational toon tidence sim 
TA piaivesc ge.xp.Og, Lenss ; 


ice In addition, -LOpstherap ecied mi oeetew oO; para 
oraphs. vonerics 1s sop hear! tote pany cam 2 
the sound development of export trade; 


iden tse Contents are* not um ustay 
das Cnamimna tory; 


vo when parti capation, ine ors Cherwitherawal 
from the agreement is not unjustly 
West dicitre dy 


Vie elheres, 15\nouteary of fingustl ying. 
theaunterestsy OTAdoOMesti ce aerl cuacure. 
forestryqandetishery. enterprises 
concerned, smaller enterprises concerned 
andi other! enterprises*concernedsor 
SOonsumers?1n® pPenenal, 


Tee 


When MITT “approves Vaid-0U 5 464) Oi ne Cine Cle ieGen OL 
1SSUeES TeEStrrcevon OT Cis 7 tC) eles) Oiler OCominG 
CONSULT Wit .Or NOtITyY theo Haddin “oad On OniMie c.oO1ls 
and the Commission Mayer edies., sulic, sdk ies Gdaye ato 
cancel "Or Wod iE y Sl Gh, Aor cemecint.S. Wilke (im istemcno ails 
SUGIE 2Ct- WON Sus ie Ces cat vee 


NiWixed' Sex port cae te Mo "1c cee ts. GO Mmec tn 19 
domestic transactnous Of sx pOntemcns meu toga 
express case-by-case authorizatiom by Mili aws 
nrowided' *by sect1Om 3-2 sou “Tic tix ponte odor 
ive. cuime ore ino. (Onn Se 1Ole scar shee Sen Ce un a0 
the Saneuru ues gas) “ume pexportecasielis bie special 
exemption iS providediwhere the«domestic restraint 
On et beat sis: tance lary (horame wre Thame. Ine export 
oe’. 


SINOUPd! taan ys ed emo oa se et Oe Core Cito m 
On Came rh OlwrCres *and Mractices “uncer tine 
ORM “ie reenenes » OTOvIs tons WiCiiInt Por Vil 


of. thie “ExXvpormund Alinoori: Umrao Ce sr Ove cast ile 
Minister Of MITT WUth ethe power (oO Tose sorders.. 


COMCCTIVnINe expo tS andy port sera lined 
hy EeSit WC Gino? tires «bul Salve S'S. Bae tay aie Sa Orn 
add Dew s.on se tenigacie d® Gin’ telyeribiurssrmesis 
COINCe TINE Gly sie Nee taias. tlvate eq onward 
aOPeecMeniySs iO 1D O it Se anid sexe Ortes) Molvenc 
std Tilo exies:Gs* ant obs tia ciltce stor gt es festt abl psmmeme 
Of Order Inesuch 4 wadeu 2” 


Ins exp Laininme ihasmcovernient’ Ss support, ot 
Export Gartelss ir slakahds hie ieivas cinane Of thie 
Deir Trade “Commission; hs'tat edsanoa 1997s" speech that. 


Fore Japan, 4 DesicCountr ye whitch) ce pends on 
IMPOR Ss fOr tine steor? 1b senmnor tanta resource os: 
ayo Cerra t Cetin Cr ease nG.ex pO rt ses SON 
eSScitaalytactored ors tab lescoonomdc 
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prowth= “However, Up sClO=nows coLttes pondine 
POmiilecmvery taptardeve LOpncii Ole tine 
Popaule se SoCONOMY » Slt oe OXDOtLS sWCie et OLced 
POSo DOW sat cd wast Mace. ae mcoanlno @ «cil y. 
Vie eal tia tiie UNUstaiiy, Las tere 
Crow Wad Nad Oc dee it tt beme tt ac tO 20 UG 
tt ere Ome Orc ie Io 1 eal Oa Cate mG oie 

Uavar cil ao uGhneee Mam bysphaseg etsy Oba bie tvslets Noon wave)” Jem eloy eres’ (KOI bRIY 
Cxvomns Wath Ist aps laiey, wwii tem me tm tect Lime. 
Omer ly Marke tines tit 1s. SOmMet 1 ihe aut wOm CO Ete 
LOeapprovcesan cCXxpOLe cart c) at O Lil ecmmnlarcds 
the support of the government.°?! 


SUG ex Cupt LOlns. NOWey ers Olly 24 pave. GO 
Maton x DOR’ “Carte us.) lmGGrn aio ncn wie Oat 
CaGwens ave Gousidered 0 "Laie “uncer tire COTO Omeeon) 
Ciemice Na tlotld | “av reecmeits os “OT OV nde dm Wim Crier 
6 of the Antimonopoly Act and Japan follows a 
Sima cum LeCcy COv eliminate  tivece. Calpe les Wi outouminn os 
become know. In 1973, Lor the tarst -Cineee.ap an 
dis volved eal International manmade fibre scarce leno. 
VevOkaETOmnOr ss eC ELON 6(1).°4 


Mem ceires 


Menoem activity un Lapan ius apresent ly entonced 
Oder snes COV TONS gO §S.6 Cid Om Sp eandisilor Oust ne 
PUcimOmMODOmNP ect. Ini thus COnvext Sect lon sam) 


PrOmudec that’) 


NO COMPansay. 11le J.a0 a Tessie) ialee tine. cite Baga e dey Cx 
OEBCONnsSOLLdatiOon In) €4Gher sot =the at Ol Rows. 
Cid es: 


ij Where ‘the effect (oft. a. meioreas anaes bay io 
SupS tant ial ly sees taaen COM piest ac dsOms ele 
am Ve ad teil ame steers Onteut. Goiciem 


five Where und al business prac 1Cem ase 
been employed Ins the COUrS ec lot the gine 
ONC eg O 1S On ica teu. 


22:3 6 - 


Section L5:(2)) 2065S on oO eS tateeri at pmo lOc ri ncd ee 
100 1S Lequired for a VLopO sed alet.o c tmcil Gmetad tame ile 
companies involved cannot Merce luntii50 days. (wlth 
Option to extend CO 60 dioys ssid eC aci.a poe dmes Inc c 
FREEING (Section (155th Dui Os set Seapiee Ocenia e 
Fair Trade Commission thinks there is a violation, 
it LSSues va Compl arn JOG sa recommenda Gio 1M, 


SEC CLO .| Gapet (ad IS. sO eS Cis ct Oncol ene 
aCOULSTCLONS Ole DILS 1165 56S aan DD ee oes oC tel Olen ls 
to the tolPlowine “cases: 


1) Acquiring the whole Of subst anda pant 
Of the business wnidapan Of anouler 
company; 


in) Acquiring the whole or 4 substantia lepare 
of the fixed assets used for=the business 
iL Japan, Of sanotier company ; 


117) Taking “on Lease ofatherwho leyorns 
Substantial parte Of pie DUS ti ess 2in 
Japan of another company; 


iv) Undertaking the management of the 
Whole: Or Sa {subs taut Lak pat tonOt. atin 
DUsi nes se ji «Japa eo Cal mneT CCompany., 


VJ Enteric. Int Ocal comtrace awl tC ominOnricdc.s 
FOT (4567 04 't tp MO nie agide hOsis sae CO iia OG 
DUSIMeSs: in, Japan woth anOulet scOMmpaiby. 


In: 1949. [sect Loms 1.5) atide LO..Of -tie =o tise | 
ANTIMONOpPO by Act Were camended: 2. 0Ole ad apO>c tant.Oud 
Prior TOtLErCabuON System eto mereers. aanive 
prevailing view: was thatthe ostreyu lation 
system of Mergver was Not desinaple because at 
would place the company formed by merger in legal 
insecurity.°° TiS. View Was Mali tated sat Lic 


time of the 1953 amendments and as eld: today. 
Amendments “to sartieles 15 and 6 111955, orevaided 
that mergers or transfers of business. wouldave 
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Pest ected: ton. ly when ath ey. SUD Sattta lie ar easier vet 
competition, or when unfair business PukdiGiuCc es 
are employed. 


The spener al, ie7ni teria oa ppl ed, by othe .Fadm 
Trade Commission in making a judgment on a 
PLOposedamerncen has. beens: 


ao a gencral guideline a 30) per cent market 
Share of a company after merger is considered 
AA aM SeGOlse COnice ntivati/ony. wt alet bitte GOmest EO 

SUP er sconts tithe, pos.ssbiiel inte eok ethic, ences 
ps0 JeciCt Sy apa S:S.1ng, ethe pPa isn, comade,-C Omid Ss sehoIn 4s 
screening is very remote.-4 


AdOpisteis0 Maelo (Ciioher lat isuie¢ esitied sbiye Mile! Is kin 
HD Oe elvan Cy bere ny -aid.opited, bys th ep-F ain SI nade Ciommits son: 


1)) Comparison of economic power with 
COMD:eital 0n~s:: 


Ti Bus eiess CONG rt rolls "Om tole el) ists Oo mig 
rebated “._ndaus tr tes: 


Viaje Gonartlons Of neween try * Cin cluding 
Sntiny Ol fOre Rem emeery a! sos je 


ioe eConpert time. te Parnon mew DieSu bp st Hilhre a: 


Pe eGonperrcive rebation wien umlpor led 
goods.°° 


There has been only one merger case attacked 
under section 15 >-"Yawata Tron °and’PSteel Coyvand 
roy woon and Steel «Co: Ltd.°® In 1968 the 
Pomme ss Requested advair Vinade ACCOMM sisi Ot 
opinion on the potential applicability of the 
sntimonopory, Act. ~The proposal created an . 
PppOLIUnity. to, obtain tromuthe. Fair Trade Commis- 
Slonmam tmterpretationm, of sectton Jo O07 Elieencts 
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THe case WNVOlVEd™ two ot Waa mts: "avves & 
Steel “companies, “jormt ly “producing 474s) sper scar 
of the pip aron productlon sand 34.) Por won, 
the ‘crude Steel production. "ire~Conmiss1 On saw 
certain aspects Ot Uhe Mercer witch appearteu 
GCONtrary ‘to thems 2 9kt “was concerned “wet me ras 
of trade in the industry which ‘would become 
MEStYrarniean due eo" tive ie tocda, 


Reali Zim gestive tp oben tial sre sera ints <Ulre 
Commission dad lot prontbre tl ws Mer rem pine 
authonrzge dit “indier #Certaimne co nateed Ons «alt 
Ordered Chie <COmpanles: C0, “C halsieel =Cel tiie =c Ul tine i.e 
and SECUTITLCS (60 Tirdlesie etG, Supp ly. sie ceewerel? 
Certain. products ©n Teasonapie terms. aindeco 
provide Tirvals -wrelecertarnm techi carl Sass estan — 
ce.°/ It was felt by? chetC ommyss ton, that *ehese 
Measures: WOUldy ciiMitate sulle: Om. Wait p Oo aeteInaiin. 
Ins giving @ues egal rer pire tation Ones eCr MOlmmins 
the Commission stated in ts) weers pour, 


Tie scasice where in Aieheree ire. ce 1.0, t etre 
merger ‘concerned  ilay ibe “eo. 4s Ustad) Ly 
FEStvall <COMpPe cies salerarn at trcuway 
field of trade means the case wherein 
the mavket structure ewould chanae sto 

be non-competitive as compared with 

that “before uhe Mmconeen..  byeeuine 
effrectuation of the merger “concerned. 
and, es udtant Ly fastspecit te nentenonns cs 
Mayra tain stire: Conc. ° lino e pos ntenOms et 
the*market> elt an enterprises ahas 

come (to -Wonopo lve, aumarkeG.Om. shias 

come, fo acquire sche: pater yto sexen t 
influence to sSomemrextent,, “Eneely by. 

his: OWN wiki weupon price. faud lat, 
quantity yand various oO Cher con disttons 

of- transact ton vabyewiichents comet atoms 
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would jbeconejunable to %carry on their 
business activities independently he 

slvallobesregarded Jas «one (attaining «the 
eomuroliline position gin the manket a> 


Opponents of the proposed Yawata-Fuji merger 
expressed the view that in the determination of 
Ullevatity gougammeGoew-sconsolidatedmpower of tiie 
merging companies should be taken into consider- 
itLOn, and sero ta Us eet wpEropersto judee ton ly 
wheter “Supo tant tal srestraing, Of compet NtLon sin 
an individual item of product results.°9 However, 
the Antimonopoly Act as presently enforced does 
NOt. DEseewentBecoreneurs under GOontrolaso ke ly 
because tthe wicapita bis jereat for “because their 
SCEAV Iie s Be utendssto sd uversa tied «fie lds. 
Therechore wuume Consolidated jpower of enterprise 
does not necessarily have to be considered in the 
regulation of the merger. 


We Hobe ikCance mand pVevaihins {opanron.o0 4 
AYETNONOU® nansuppOmtens —COnCeriing thee ratte. imeade 
Gommis Sones ed eci sion: toycive. Conditd Omale ap pao vad 
Co GhesYawata-Frujyi merger has been summed, up ian 
the, £ollowine comment: 


Pe vader tundanentals breach in thre 
COltatn i iebarrd cvs of. the An tamonono ly 
Nore Belt. WOUlLGeaOoWw Der Very dlttcu Le 
for ‘Ghoesrain eLrade- Gommissron Co) refuse 
oi et DOM eat note tO Geally, Metecr cat a11. 69 


PRteT VOCK Ica) Prec COL Les 


Duridcetien Zaabatsuepertody. tie: Tent te 
TORO cre orois £0 SuUDS lata ties and inter Pockrire 
directorates were important devices used by the 
bOldine COmMpaiys1c0 cONtTOL its subsidiaries. 
Japan's current legislation prohibits holding 
companies but interlocking directorates still . 
exist in a more modified version as contained in 
Section, 15.04. fie ACE: 


200 


(1) Nether an ofiiecer norvanvenployec 
(meanine In this Sect ron va *personaovuiver 
than Of ET Cers 7am “ie regular om peO ymeile 
of “a company) “shail siiela lau teire ts aie 
time wd DOSMELOU pac (ate Ot nd Cie ian 
another "conpany Of fcompanves sin) sapan 
Whenever thererrecteonr Ssuel an 
trter boektin.e VdErPecEeOrabermiay Abie 
substantially te resteraim *conmperrt ton 
invany wav Gica lar sue ld "Cr trade: 


(2) No “company ishal coerce sare ties 
company or ‘companies in Japan ein 
eOonpetLtion withrirt ium Japan; “eheough 
Un ateIbDUSI Ness WpiracEulpeesy lL Oedamiw 
One Of ts FOETECerS  CONCWCECIULY GO 
the posit von (of tan so beLecer or an 
enp roy Cc OF tie Pattern Fcompany or 
companies, ‘OY LOVadihy = Uswemp | Ovecs 
CONCULTeENt Ly sco \Uhe Ose lem, On, .an 
officer of “Such “Company “or -compan ves. 


Section Lots) as Tietie cose. Of Maen yrOunle ep Os. 
LONS CORTAMNGd. Iie NG. Ot.O vbr cise tO nme I One tebe 
Cation System Whereby fie eGOmmis stole ie) 2. yc 

some measure Of ObSeTVation regardine inter 
bockiiwve, directoraGes 


Original hy the sANtImonoeo0 lin laws or OV Edad that 
no Of ttcer could* become: ii Ou fic cae” ie aye OMe oe 
COmpany; sliiat -an tort iGer com ldots peecole= al 
OLfLCer isa Company Where more “tianeone. LOUltin or 
more of the officers of ‘such alcompany, were 
already offireers of a third company. -and—t ire camo 
Person icouldmbe sane rtiCceary Ob eromr* Ole Mone 
companies ©). "Atl@or thits. was Chan ced tne oie sho 49 
amendments when personnel interlocks were modified 
along the same lines as intercorporate stockhold- 
ing), that 155 thats they were lLeeal a6 obtained b\ 
Lait Wea nS Wand site hey di cote tt enc moll be bie awe 
CON essen Gcompets thon. .W bCiee womat Cast Ol auth Me. 
tier OLOvVis tole Ss taniord odana 


a OL 


Gurrent! emiorcement) ofetheslaws against, prigate 
monopolization by the Farr Trade Commissiom finds 
MimalmMostr every ‘case interlocking directorates 
Demy COMmDIINcd with iIntercorporare stockho ldo sot 
EVeacoN CO Leanna Oper at 1 Ons. A wSUD S dda T V7.2 (ode ne od 
CAS emWeseeroOOTted (0 (the OLG) iD yeaa Dalle elodes 
whereby a company (hereinafter referred) to asy2'the 
roidway) company!) engaged in passenger transport 
byetrarn ands bussan Hiroshimar Ci tyand. 9 se su barbs. 
eiiecnomwreater part Of) theme latesc. anidgud ae ct.0 lee 
Siupcetletheeothery cOMpanve( lercanat terre re a ccm. 
Ace Gnen pisy Compan yi) Vesa iM) paASs ence tesla ais Oi 
byaDuUscein the Same Tepvi1o0n. 2 Almost all the 
DasSseonver GOranspOtt. SeCTyuces. Dy train add) (Dus en 
the: region’ was. performed by these two companies. 


Baseaquon thesentactssn the Farrod rade Commence 
stonmdecidednthat the: sharest held? byether railway 
Gconpanynin thesbusscompanyi were l anivaolation of 
Poet CietUi (sory the Ant rmonopolyveaCremRest rior 
enmotockholdingnbyea company) and* thati the 
Miccieochmiced1 reckoratesmwerek in, v0.0 atone On 
SeocimmOoleoiel |}ot the Act (Restrict Om. Onin tac tee 
WOcWwiweireceorares) <i heet  UppheretGnemorte cus 


Gay that ‘the railway  company«Shoulad duspoce 
Of a ecertain nunber ot sits ~shares sun 
CNeevILSs COMP ally; 


(Db) that persons sho ding drrectoushipayam 
both ‘companies should resign theipepeaes 
Pieetive spits COMpan y., 


(evs that the.nespondents should srepomiatc 
the FTC on measures taken-under the 
peeceding .two paragraphs.°° 


= OS 
Price DIisScriminatvon 


It, Japan, “prree 0s c Him ia Ol 4D ame I Boo ly, 
Or DY “CUS tote toes PPO th te edo ed so. conn Otel en eD seine Ss 
practice wn lhess 4 vOOd@ecause sca bees howns sal ie 
relevant .006OV esd Ons Wine Coey Gste wiles tS CC bn@uUl al le emi lielacs 
reads: “No .entaep hen cum estas Cn ho yer deen 
DUSING Ss piace Ces) Se Cukor Mee (UMD lec oc: ante) 
Chen pVOMa ches .tnOds Bae Ede tel Grin 1 GO ee te a eto aco 
Phacti Ces! “dsm & gan piles eC Onep dsc Cord Msc Grn ieOilie: 


(7) 6 The: ceeams Suita  DinSeeire Sisrp eC ld Ces leas 
US ed ein Poh ps wAct sia tle Weameany comin 
Unckewy saihy, BO nic: 8Ou elven at Oreo i 
Darmagraphs when ctends sto, tip odies ha iT 
GOMpet 1 ba, Oy valid! swha: Cheers. mies ona ted 
Diy, suite easere (Vasa dot GOmmn issn Om 


1)" unduly da Seri waa tmeno ata st. 10 Girer 
enureprencurs, 


ee at eM DMs WON Cl arth ye Wet ote (eh OMCie ere 
DErOCcedD res Under Sect Otc lo on cee ee) 6 Ole ere ome Ce em 


tie Kaan’ rade -Commirsc hon “nebeads ed) “ts moO tii hea God 
NOs, di oon Oss ywiwehsdesaomatede Ze) pes © feed ir 
bD@SINeSs Ractrces which eappinedweroneienrentire 
Tidus res ohio aner ew ba) ee eras en icon aa 
CSSCT1 Ct dat Seri ab Ory 20 ees move tie at int Oy ee cue 
CUST OMG S Or by Supplier sma nace & hina can dpi ey aie 
ASlLIV Pees Dy fees Lone Ging Mane Uitar wot al wees 

Dea Cruces =a S 7eine 


SUD PLY Iie Moa Tre Cea Oe Wl bhel tooo dmeaus Gs 
commodi1tres Jafunds’ “or fothierrkinds. o£ 

SCON ONPG D EH eht tap rece= whiten amserimine te 
between customers ain i ditresenreplacesuor 
Detweens cus tomers, 


in the tenporary, anjunetionecase. of thentarkeku 
Newspapes ,-in,lo5s74 the Tokyo btehaGour teruLedgevat 
Practices OfmdiSectCrimanatory pu acee hy fee xi mom, 

was unlawful.©> Other cases involving leading 
cecisi0ns by the Courts and the PRG under sect) on 


2293 - 


PRO tee ACT ToCis tatstemtdonssoriche restrict 
DUSIMeESS “practices as retusal to sell “and exclusive 
od io. 


Sy ccemaerc Delivered Pra Crne 


Ihe Japanese Antimonopoly™ hestslatron contains 
POSprOveshonror’de lLiveréed@pracine fase dascpumate 
Practice Mehowéevevyawhen@recocnazed’ 45 Paktonnsot 
DLice UsSCriminateongosucnlactdvaty couddgiad) 
underathe.~provisions?ofaséectionvylogdisctissedlapove:. 
pRereeappcirero-bDe noscascs @involyangmscuch 
pPracwuces. 


~pectalization Agreements 


ALeENOUCH= Che ANtimonopody “ACCP do0esenocmecollLaun 
Giyenpr OVS TrONSVaIrectlyr relating tosespec lag ia enon 
aoroeements. Such agcreements would “be covered under 
PiemocOmomot ssoct tons if they constitited; “unite. 
Fouapleemestraint of trade -—  Sectionec (omc mmcine 
Mom cea smi 1 sl atver term as. 


Suen IWUSINess “Acti vVitrTesy by whecnmentre 
DEenelts- by CONLT ACU, age CMe = Olmmanl)y 
Cuner COncerted aActivittes mutually vestyeeu 
Omerconduct = thelr business activates aineciwien 
Aenannereas tO -f1X, smaiitaim, OF sniawce 
Piece se Or “LO” timit productron, |loChnu loess 
Progtcus, vaciilatd oS, Ol .Ciist OMeT Saou 
Stipe me. thereby Causing. Con tial yealo 
MieepuUplLc anterest 2 subs tantid limosttadie 
Oe competition in wany pari emlar tavedde om 
Grade. 
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in one detaibed “analysis of the Japanese 
Antimonopoly Act, “to limi G products” aocontaricd 
in Section 2 (6) 1s “detained: 2a! tolliineenprodcueres 
neans limiting types OL Kinds on Products ala 
usialliy takess the formeclvs andurduzation= cap tels 
and specialization cartels.'66 However, these 
Gabrels can be excited eupoOnmercdue veut ron sale 
applicationjror thevprohibaeionwintaceordance with 
Lhe pLOVIs Pon On secur on PASAOTRG LC Ehe Netewh ven 
pPermitses the Pormatrontiot ta teronoe a watOMiceai vols. 
Neverthe iss.) ine thei eactce Ot aes Dl cata tao 
Cartel, the Lest pri chon sou de tmotmibett SO. 15.5 t oO 
CONCENtCratery production’ 0 frampat tase area deeor 
Product an any, one. entrepreneur” (section 74-4 (5) 


ice 


ee 


los 


14. 


ley 


Lief. 


ey, 


soa 


LO: 


Piles 


ele 


ah. 


see 


24. 
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PSOE Cle EGS RCT tees 


Footnotes 

eae Os Hime yor Ly ODA Cite, (INO te. cate pees « 

ieges eC Ca Olle 2 0 50)tO te 201. eem Visti. Onn Ory meee tag 

ee U@edibiZat On LOtrseCOnOMNC =O Ooperat Lon 

and Development, ‘Market Power®and the Law, 


Gears O20 pet on 


Seer LHikges hy ol Ors SOs. Cait». TO Came a peaaae 


eCornell dleye sent rtrustl rm oapan 
(CR ieee Orn lnide ts Int ye ‘ha essay el 9 70 semen lae 


LBt eee |p. 20 


iFehG wer pe (8 ey eS ee 


Secor watuernuade Gomnm1ssion, “bh vG ine ies 
Remeatine= Nata on Nation's Leading | Trading 
His Ue een ert rust. bu beh ad Spi me aio.) es 
Dip ele ob 


DWC... Ort wie Ok 
Woche be loor 


Mower epiotjtedssin® Mina cial Sime sya tian esa Jeoiee 
Iveaisecie tithed. “Antinonopoly law 
COnm Om cis ven! 


Dice IG yO ina, Clery IL Ounce Si eS.6 Coe Een ae Dale 

Ange ore. Dmledte discus si ON Ot CONG Net ollS sUnEcho % 
mich es 6 Speci Cm Lars Cr eae pee kom 
fiuemethe Anti monopoly net sccenanocn iy Ly ort 


Orci, 1Oue Je ep ee 


WeemElcanon Hadley, on...cit. | note 6. 
Sie ae se 2) Ce 


Page ee 
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Those Considereédsan needpOteasDOOs tat euile 
face Of trade liberalization -s4UG0NODs cs, 
tines, specialystecla, ferros alloy oan 
peLrocheni cals, 


see Eugen-J. Kaplan, Japane - ihe (Governnence- 
Business. Relationship \(Buredusot sin terra 


tional Gommerce, UlS. Department. of Commerce, 
U2S. Government Printane Office, -Nashingtonu, 
DEGaerkebiTipatye oy 24) ep. woe 


See Eleanor Hadley. 20p. cate senoter lo, pp. ool. 


see J.C. bobb, Japan inc cythe. formal 
Conglomerate sin, CofumbiayJoumnalbwobe world 
business) (March-April bo? lyr: 


See Ryutaro Komiya, “Economic Planning in 
Japan’, in Challenge (May-June 19759. 
DD.go- 0 


Gontamnedyin asbraehing paper pire pagean tor 
the 19065,Tokyojmecting wolf yBusinesss tnter- 
National, an, organnzation,made Up,oL 
corporations Operating On aaworldwisepbasis. 


See Masahiro Tatemoto, "Economic Basis of 
Civ slaberty ovine bad Wee On.) Ov! #2 
Tokyo Japan. 1997-4) oso ee 

DDidinte Daca. 

andere Dee Lee ee 


cee Orgvaniuzariongtor Economic isoopenarion 
and Development, gRestrverive Business 


Pia ctaces Relating to, Patents. and«Licenses, 
(Pawiecee loess 235). 


eée KOzO Yamamura, Op. Cll.) NGte Os poe i 
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The Foreign Investment Act, promulgated in 
1950, provided that any agreement of 


contract which involved remittance abroad 
had to be approved before execution by the 
Horeion Investment Gouncid = Freestate 
members were invited to join the reviewing 
committee thus enabling the correction of 
any potential violation tosthé “Antimonopoly 
Ree Derore thee PTGwtforhapusc gu tany 


ScesJasnikarsus Sakamotoys 'ihacensingean 

Japan"', in International Licensing Agreements, 
2nd edition, edited by Pollzien and Langen 
PBobpseMerriid2’ Cos? ine?s New York221997.34 
DPteyzoo- 202. 


see MirchikonAntgasaVinternatzronalbylradeso. 
Japanpandvythe Antimonopoly Act Yotin [he 
Journal of International Law and Economics 
GUecembe wl 9715) pet ole 


beewocuay On cdapals Dy=tne UNnTted Nat hols 
Conference on Trade and Development 
Secretariat. Restrictive Business Practices. 
Studvesyon Usk. -and Northern Lreland, the 


UmeewandeJapans Tiybs900 4p). 920Gr* paras. 
Se 


Boras SpAe106 siparast 7 s-/ 7, 


For a»complete? discussionson thesesarticles 
SeegEleanor Hadley t-opreerty ,«noteti1o, p. 370. 


See Economic Information File Japan, 1974/ 


1975 edition, (World Economic Information 


Services, DOKV0.,. Japan j,.Ds. 0 5 i hemecimmice 
of this’ information is from°the Fair *Trade 
Commission's White paper on Monopoly. 


Tid... pe.07. 
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See Eugene Rotwein, “Economic Concentration 
and Monopoly tm Japan, samelee tlie Sake Gore 
they suv comm tecyon Antitrust and Monopoly 


of the Committee o on the Ju@tevary. Wes: 
Senate we Concentracions Outsider thes Uboe (00th 


Goneresss 2nd Sesscrvoni Par tay 4) opine. OO 
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IV.) MOS EOREGEN] (DEY EEOPMENTS 


Média Teports trom Japan indicate cChoeethe 
recent proposals (March 1975) for amendments to 
the Japanese Antimonopoly Act currently await 
formal “drscussion “by ethic Wwe. sCon crowed 
surrounds the current—errorts £0 strengthen tie 
Act and the eo0vernment “appears "elit a ites U Ome liters 
into formal debate awhielecurrent ¢ CONOMEC CONndmt LOnls 
prevail. Ihe Bull has voneethmoucni-ture—housic Of 
Representatives and was Om the {et acendamp tree as 
not. dealt with (when ‘the 'sesis70n- ended sin=antiy eee 
Diet is (sehedwleds vor es uiemrn rep comme) aeriOUo 
nO SPCCERIIUCy tlie dic C en ts ce 2 sid cme On sae 
proposed Antimonopoly amendments. In the 
circumstances, the Fair Trade Commission has 
ANTOUNC ed, “Olas *COep MON Tae Str he rer morrow cn elt 
OF “CxXGrs Ol rO eC secede: 
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APPENDIX -A 


ANTIMONOPOLY ACT GUIDELINES FOR 
INTERNATIONAL LICENSING AGREEMENTS 


(ASe transiated iby -thesS batt Office sofsthe wha un 
TradesgCommission ) 


May 24, 1968 
Fiaaire Trader Commas seon 


Pye HON Sa thenre strict loms ywhichware 1 iva bikes Ge 
POnerwundory untidy busi nessa practicess ine adt er = 

ia gvonaily Wiucensing ,agKeementss .on patente yyuehts For, 
Utility model-raghts. (hereinafter. referred otosas 
Daven sruehts > ketic.), sthe efolhowing ane rte 

ewes tanid ine : 


(eee bOmrTestrict the area.to Which tie 
licensee may export the goods covered by patent 
Mirnt see GGep hencinatiter referred sto was pakented 
goods). 


Howey ont «case sorcomiung funder jateb A Tornte Winsted 
below are excluded. 


mele casecethe —l1censor elas pda ticl tusion car 
eee 4 Fwhrich jhavetsbleenswnegiste ned yin yoie 
avicar torwhichiether lnccensecisyqexp Ongt eis 
mestiricted af hliemeiinat tiem: referred) yuo, as et he 
Yresitrireted area )r; 


bi abmocalsie +t he elijcensonigiisi ns elrhpne patentved 
Goods gin sul eanesitarni cited) aviea yim whi sign ommat 
business; 


Gauelnecase qhive. tlstcens 07 thas: tor anittedsshiosse 
@hn edi BoA tes anene 8G la4s\1 vic gil c ensiemeolL sell 
in hide anestrncted, anca: 


(297 To restrict the licensee's, expentienuices 
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Or quantities of patenucd ced S700 COs Coane 
obligatory for thembicensee to teuporiw at ci vedmeOOde 
through the licensor or a person designated by the 
licensors 


However. such Cases’are excluded) where ithe 
li censor eTanvss [Licenses GOmexpOntuacOMmtlem ned 
Coming. under: eathes woh einer qr ece danger bee One 
and the Said nestmictions.o7 Obilmgatioms wmposed 
are Of. measonab le scope: 


(3);  Torrestra cte thes laciensec: frommanmtactur- 
ings, wWsing om selling jcoods.eior employinomtecino Homy 
which isShinsconpetutionewithe thes licemsecdacupmece. 


However, such cases are excluded where the 
licensor ssrants.anlexclusines breenserv and ™1mpoeses 
no restriction on goods ‘already bei neymanutactured , 
used or sold, or technology already, being *werlized 
Dy ene iat cetoccr 


(4), “To Snake ott toblmedtory forttitetilvecnseesto 
purchase raw avertalsy, partsesercu lirom ethic 
Preensor On sa, person destona ted by een ec slicer) sone 


(5) §&To@make: 2heeob iieatory.Show tie =lreensce to 
sell patented goods “through the @kvcensor sO aeporcon 
desietatcaeby poneyiecensar, 


(Gy Siotirestricrathe Mresaleaprices ot. patented 
goods im Tapan- 


(7) -Toemake at ob Lieatery tow tthe elicensee to 
inform the licensor of knowledge or experience newly 
obtained regandins cthetlvcensedytechniolocy .sor to 
assign ithe irieht) with respect 60 Gan <amproved or 
applied invention by the licensee to the licensor or 
LO, erant, thes licensor ia brecense thereon. 


However, such cases are excluded where the 
in¢censor bears simmbas obiucateons eind "the. abliteat- 


tons of (both parties are equally balanced 17 
substance. 


wr) = 


U3)" © Tonictia rier oye Ete s yom Teoods: which do not 
Cialis Vicensed ite ciao Mow yis 


Cor Ol Test rmeue tat ile quis cy Ot awe en ae 
DP gomwercrat es sO. Ou  Davented t00d cn 


HOwever.* Such “Cases are excluded Where atch 
mcrae teOis sare, Necessary. bor Malini nh aties Cle Uneie 
Mite Ol ule Tool stered trademark O1TmetO eilSu re 
PiesemLecculvyeness O17 the Licensed tec iio Oe va 


eee ceaLOCemMentLoned .Uuldelines leila san Oye eGo 
international know-how licensing agreements. 


eee International shicensine apreemen ts con 
Dement Ones ele UC. ww Cie. tO.) WO Wrlall 0s scclse sSuldel a ene 
eee nas SLIer CXC CL Set Op Oi US mide teat Cumn agi ten i 
Peo reial Coa Cissy MOdelL ACL: 


ig) Lo’ eant 1 Cense CO Matitita Collen tices 
SGU ly ASAE Cone Gi ah ae ee exe ae 


eer Ono an Ge lel CEN Sc sGO0 ted) 1G came Lado 
higenineetie ite Of parent T10nts, 6 tC.e Ou a0. 
isantted: area within the whole ~rea covered by patent 
Teen State LCs. 


(ee oe Trestrrct "une Malia ctu evn sau emit: 
Pood se Lor at init ed tleld son technology Ot StG ie Stam ew 
Giicessate: thereot to a limited tleld. of sales: 


FAN “To restrict tive aise or. ate nit cds poco src. 
momen iit tleld of tecnnoLoey.. 


[oi To restrict st he anount jon OuULDUL. Onset ie 
amount of sales OF patented goods or TO resia uct 
the frequency of the use of patented processes. 
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APPENDIX B 


EXEMPTIONS FOR CARTELS UNDER 
PROVISIONS OF ANTIMONOPOLY ACT 


Se citi on? #2 45 


(Dep re sisason: scar. easy) 


(1) Where there exists an extreme diséequili- 
brium of supply and demand for a particular commod- 
ity, TesulLtine an. cercumnstances, | purine, underreacn 
of the following partacrapns.,  oeive- PhO vies Oll sm Om mtliss 
Act Shai, noteapply £0) CONC CCdmaCliy 1c e sO u 
entrepreneurs (including. an. act (Ola strade ass Cid te 
10n, Which Causes 1ts constituent members Co uncer t ane 
concerted activities; hereinafter the same) who 
produce the said commodity or a trade association 
CONSISting OL SUCH entrepreneurs | Wetel nat tele e £ete 
red Co as "products" ) spproved an accordance wath 
eLlener of the following two. subse oerons: ss Courlace 
that the foregoing shall inot apply When entrepreneums 
employ unfair business practices or when any 
entrepreneur 1s) caused to employ Such practices, 


a). | Ne price, ote theas a1 cerc OMmilO cunts ee le 
below Che ravernagvemcost, OL producwion. 
anda wc Osi dem an | Gap ad tO tent) cure Itc 
preneurs in the trade concerned. may 
eventually abe forced .to. disconeinue 
producti on; 


Lt Pert as cic cult 2e01eG Veirc Cine esiLelt 
circumstances as mentioned in the 
foregoing paragraph by the rational- 
177 One Of eau | eel) te Gi tues cise. 


(2) When circumstances provided for in the 
preceding subsection exist, those producers who 
desire to effect concerted activities telarineerto 
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TEStTTAICtlONS ON, Output or, Salessaor onyfacilities 
(excluding such as will impede the renovation or 
improvement of facilities), in order to overcome 
such circumstances, may obtain from the Fair Trade 
Commission prior approval of the said activities. 


(3) When circumstances provided for in 
SuUDSeGCLtONne (ll) aaboverecxist andvat restricrronton 
OUCPULAsOLythe commodity ,inya particubaretnadeagls 
hOUmd extremnelyadifficult;forytechnolopieaterecasons, 
those producers who desire to effect concerted 
ecLiVitaeSeinvolvying «price-fixing may obtains tron 
Picmiudid somadesCOMMISSTON, In accordance Wiew whe 
Reguldataonss0inthe KairetyradesGommission, prior 
approvalworethesaid activitiesw, Theysamershall 
apply to a price-fixing agreement entered into 
concurrently with; angagreement provided }for vain 
temp reccuinvgesubsection) -whenychesconcerzued 
Pav ese lave DeCh Tettected Upon dpproval wunueg 
Clemo GLeCceainvsesubsSectizon, and ssucheconeercted 
DeLee es pa lonewproved-to be,entirelyainadequate 
Conovercomerthe circumstances; provided for yan 
subsection (1) above. 


Gs ihe Bair Trade Commission shall noteer ane 
appBpoval as;provided ;for ini the: preceding Cwo 
SUbsSectLOns Unless athe sconcerted vactLvyities appre 
as requested fall under the conditions provided for 
in the preceding two subsections and conform with 
each of the following requirements: 


iVenthat theysdo' motyexcecd the gactian 
necessanysto overcome thescryeums- 
tances provided for 411) SuDsect1 on 
ClLjtaboves 


ii )ey bhatethere fusonoj near of unduly 
IMjUTIneechewinPeres [oO feet lac 
consumers in general, and of 
related entrepreneurs, 


tii) ~oThat,they sare not punzusely 
diSeriminaGory: 
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rye THAte The, do neta ester rer 
uiteasonapDlyApar ciel pation 
ty) Or (withdrawal f7on*suen 
aACtIVEtLES > 


(5) When -the Pawn Trade Gommasswvon tas 
approved OTtddsmissede dimappl metre Ol For approval 
UNGSrusubpseetion, (2 \Mor (3) eapeveeror=has taken 
ACtLONMpUrstUdne COP ENew pPTOVISTONSe On Seett oneal} 
Wi Cherecard /tovaponoval under- subsection (2) oF 
(3) abovegrat sitali@wrethoutedelay makes Duper Gr ane 
fact sStowine the reason fOr the said action 


Coy) +Phetprediucemseongaged m= concerred 
activaetrvesszattver -approvdkiundcer  subsccuLonewe eon 
(3) above Shalit akherawerioueede kaye eau ten Ot. 
thereof with the Pair TradceGonmiss ron wien they 
have dwsconvtinueds (he-csaidmeaeery uric sia 


(H) THevVrPatreirade CGomniisston shalvyewhere 
an ObHteeta on <0 approval @undcr=SubsceceTOns (2.5 OF 
(3) abovethasmbeen-=nader conduce ra publ tewnearimn.e 
1m accordance wit ha tne wera tb POnomtOn etic =) amr 
iradve (Gommmss acon: 


G3) (ihe ttawe Trade GCoumiussvonVshalhl sprvoen co 
nakine suchiaporomaleuinder sStubsece ron. (2 orwtS) 
above sor -GCotre;ecerme an anprieatuon Ghenerore. 
consul @spheVconpetencu mmntsuer ai echaree oh [elie 
trade sconcerned? = thestsame shal heapply when =the 
Bla - lied e™ @ Onn tests, 1.0 Weed) cca ce tale Nem Daye ie © Caan, 
in-SECt@won Ge(lyewteh respect tohsuch#approvalwunder 
subsectron (2 Mor 105 WW aporve™ 


SEC Taone 24 =4 
(Rattonalbweat ron ear te is ) 


CP) (Ties rons tons Om eihes Vict shal i@ noe appl y 
LO CONCerRted eACGlvie hos) Lo phoducers, approved in 
accordance with the following subsection, where they 
are found particularly necessary for \.effecting an 
advancement of technology, an improvement in the 
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Uual ity OL "20005 >) a- reduction amicosts, an imereace 
in vetireerencysandhany other! rattonalazation of 
SIVeeMorse Ss. 


(yerroducers sdesiuoustotgundertaki ne 
COBeeCTRCdPACtavities -recardine restrict onsen 
tLechnobovyqorekinds.of) products utmbezationpor 
facilitweseforGstorage of vawenaterials sorapmodmers 
Or efor stransportation thereof, orsutiliazatronmsod 
purchase ‘of by-products, waste, or scrag sin, suine 
Case provided for by the preceding subsection, may 
Obtain prior approval from the Fair Trade Commission 
Ieaccordance with the Regulations of the Fair Wrade 
Commission. 


(3) ‘Ihe Pair Trade Gonmission, shale noteorans 
approval under the preceding subsection unless 
SONCemred acl tices appl Tedetorm tall sunder sure 
COndgme rons pcrOvided or ne ‘the preceding subsecenonm- 
and conform with each of the following requirements: 


iy hat sehiememiise nO Can 108 luis 
the interests of customers; 


ieee ts Chere -i-SeilOustcatanO le tine Uchy 
PN UL noe neeeriie 26S t Si Gon seas 
im eeneal and of related sent repiace 
neurs (excluding customers) ; 


wat) That ot heyeeane sot sun justly 
discrimanavory.; 


iv) Ihatetheyvadoanot-- esti Cy ulied si. 
Onabilty the partrei pation ss neor 
WiEDHdYT dwelt COME soUCh acti WET lcs, 


7) That where Gwestrictions on ekands 
of product are amposed ditterenc ly 
On partici panes fn. the-concenued 
activites esuch dittowent. 4 eon 
is not designed to unduly concentrate 
production of a particular kind of 
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product yinetie handster tanyvacue 
en ure pase ncul. 
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Pex Cem lies Covi thats Ol) pegs abo e ueuro of 
Othervcelecteds Pyacttcesi(. 1.527 
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ie oe CNR ODA TT On 


Lies, Paper cxamines Swieddeshs antat nu sitywpola ay 
ity Wen OSC sated SOW, pnd 6Ys considers tim momrtage 
UWwO,.0te the, amendments) topsthe, i dnadiany iCombamne s 
Oe ore Cus LOT Cy ail HiC-S 6a -Spcicnstiicd troparosneduc é: 

TCT OCINS LOM Op Oslal ZecitaO Tiss (D Tasc Cptceacs-car Jamey to 11S 
specialization agreements; export agreements; 

Pete hOGK 10. dal nectior ates ,ssanid \Syisiemaiicitde Vannedved 
Diacinoe Jalhe. basi ci prohvbitaionms? undermpinuhterip weds 
lave cies tne; underlying. phil osophys ot) mhesinacant 1 
Pts enh Or Cements 1-54 arlesiot Drareteliye rex ait mecdm 


Thewvapel 1s Orvanazed into (three secunon 
Siaptereli discusses the Legislation sand sinsuEr. 
UtLonsitromt LO534to E97 ies the treatment. of, the 
Bpecitic practices dsranalyzed in Chapters diig ane 
pinay Chapter iV contaans somesgenerad -conmenm. 
Abouta thee pha losophy and overall effectivenesspor 
ontitrust entorcement. in)» Sweden, 


-4318- 
i OPN RODE CG REN 


Footnotes 


Forma conprehensive treatment of competition 
HOU yas Powe deli CC cites i eta nits, oe 
Roguda tkoOne Om Roster Poli vermnr dad CUnCeS eh c Celle 


European, Bxpemience Aw backer oqundses tudy stoner ire 
Invern Report ons Conve te rurome Ol Cyes (Oo Guana: 


ECONMOM) CsrG@OUl Cirle On “Ganadase "lo mijn TL OLescoc 
Ga CHiseres Cd (dO Se Oey Gass CWwS Ss tile ws cc e1ne 
amendments to the Swedish Legislation that 
Camer ein tol et he che alam td -annitainye POWe ly eee cena ts 
aa se (Gt esa ndib eros. SAmriee Cr Set Ore Veet tl 
Sweden) (1969). 79 An test ris te Billie t 1 mses oe 
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TbAS TEE VEE GRSLAEPON SAN DANS PLU EL ONS 2 
iar Se EF 897 7): 


Ui el 5 OMe Leos latrongc xis ten nme Wome | 
Which enabled the authorities to make investieat- 
1a0ons of monopolistic tendencies and cartel 
practices Dutp the procedures were. desiened 
ors mari mlpye mL. Ove 4 Cari O Cra lig Ui) Leis 20M livecn sual (rer siaelnla se. 

a et Gas estates Ciel Act to.-COunteracts Ge titan 
DCeeeime Keswtirdint oF COMpetilt10Mm in sus lie ss icin 
Ruin ies tances, became laws in September bo 55. 
Mice pS: legrs ation was amended wn VO56) (ertece uve 
January 1, 1957) and these amendments remained in 
omce, oul teller) (9"7 5) 


Unitienw tiie. a19 5 orelic tis “tice fay e.Shto fear esiteviiic mie 


DILSMEVeESS practices were iLklegal sa iresial eupuiee 
Main henanGe and pbid—-rugoing 1)  Virolatitoms were 
punishable thy Aiaares:yand:/:oxr} sampr sonment. akc epre 


MO MaGlres> scm pS.c yOrtences:; othe jAict dards mOt cpimommont 
ivalessD CrCrigia eC: AvGiSibard Citi GicpT aceinc S's) pra itahic1g mulicme ecw 
Caniodsnow negotiations cbetween sth & tame ieuuse 
putzhiomaistaies: and «the parties sconcerned whtere fa 
Mester lt Wom sCOMpDe ti tion was (hound stor eniticn la ianene al 
Cup iacictss, 


Amtarc ley 5:C2:). of the frevanss lsastavomiice ad's: Nats mieorlalo wes: 


AG ners tereasign nosh oc OMe oO ni es hiallblethiet deemed to 

Na we, as armdileset hoc pate .COmnitir a yeeh OMe creep lene 
lat Gayest, date funidubley Sadete ctisteGhios at Om eC ome oss 
DiSclesh ae Sit rains! jprodictaw ittyes ne Dusainies surcs 
immedics ,~fore priements. the (imade ior, “o thence. 


ied h-c* daawamit il) cemt Gtetis » 1 mcdardie dS iex ces 'smay cal vasiueca? 
“Monopolaistic pricing", the Government was empowered 
Poesseteonai mum) Praceseaor7 ae period torwiup¥ 0 vorre 
icin) Ths" provision,” Towever® has never been 
applied.4 


The Act applied equally to, "prawate enterprices, 
co-operative,enterprises and Lo enterpriseaponied 


totally or partially, by the Swedish Government or 


by municipalities.">? (italwves mince) oliewses did 
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not apply to agreements between employers and 
employees on wages and conditions of work. While 
seryices were basically covered under the general 
SECEh1I ON. vCOn CEMNnano Shes fsa Bn tSeaWelie oem Eee ene Gc 
the prohibition <againsé wesale price maantenance 
did not apply to suchmsServitces: aS sunsunance sand 
transportation. ® The sterrreorial.-aop li cabisticy. Oe 


the legislation was lomisted sto tharmtiwl jetreces sthat 
arose in Sweden. Negotiations on restraints on 
competition, having .6cfects) tou tsa de. sweden ould 
take place, only with the permission of ;the Govern-— 
nent and if required iby treatres with Lorevon  powerncs 


Two institutions "for ttihenenforcementyor sche 
antitrust “law were; created iain 1955" = hey ewerne: 
the Office of the Freedom of Commerce Commissioner, 
abso “knowmiwasithevAnt perust -Ombudsman. and the 
Freedom of Commerce Board. The Commissioner was 
C1IVen isupervisony, Inwestigatory cand=prosecucron 
fuUnGtLON Ss: Pete nwas Tempowenedeloeinvestel vate 
comp laants: or corder *specHeEre =ingurri 6s fo fea lueged 
TES trictime practices ql fh the tCommis stoner awa sled 
to believe ithatrce mudi “practices siad arms wt 
effect sitet wouliditatvenpt.<toymegot hate wii ecne 
enterprisies’ concerned “for tthe selamination sor the 
practices. lf the Commissioner was unsuccesciu) 11 
his “efiorts, he instituted proceedings betone tne 
Freedom of Commerce Board. 


The Freedom of!'Commerce’ Board ‘was’ composed of 
nine members, including representatives of private 
enterprise,a consumers and senplioy ces = 4 the Charrman 
and Vice-Chairman were required to have legal 
trainmng. ia The Board del dt hearinest*to,--consider™ the 
Commissioner's allecations.. “lf Sthe™ Board tound tae 
harmtiu le jieffiects) da do exsts)? they would’ order that 
compulsory negotiations take place. There was no 
appeal from; the ‘Board's, decisioncy« Imusthesrevent that 
negotiations tailed, the, Board, was. 7vequa ned to 
report the matter to the Government. 
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A thard antitrust institutton, the iWatdomad 
Price and Cartel Office, was created in LOS Gr 
replacing a war-time price control board and an 
investigatory bureau of the Board of Trade. The 
Office was to administer the Act UonGcerni ng stie 
Obligation to Submit Information as to Conditions 
CLeLLrce sand. Competition.» This legislation 
Tequined that .information,on all restrictave .agnee- 
Ment ope sie is tered in the Cartel, Reoist emka tot ne 


request of the Government. Restrictive agreements 
mm the banking, securities and insurance’ industries 
Weve wecistered ,elsewhere. The Cartel Office was 


PesOPGOesIpervise price tendencies sin .the Swedish 
economy, to provide information to the public and 
to conduct. investigations, of restrictive practices 
at the request of the Freedom of Commerce Commis- 
Seno eta, 


The law in Sweden remained unchanged until 
1966. In 1965, the Freedom of Commerce Board made 
HOrMalsenoOcail cation. tomthe,King-i1n-Counci bh tnat 
nevotwations in a refusal-to-deal case had been 
Piieiicwocs til: 2AS a.result of thls, sine | JOOwe Cie 
Freedom of Commerce Board was given new powers 
in cases of refusal-to-deal. The amendment empow- 
ered the Board to order suppliers:to sell woods 
BOMcentain. DuUYy.ers.. .On Palm Of 24, Line... Where: necotL- 
atrvons ad been unsuccesstul in eliminating the 


Reouraiies On COMmpetiltion. 


In 1970, the Market Court Act was passed which 
replaced the Freedom of Commerce Board with a new 
acta oution, che Market Court, effective January. 
bovis the Court was empowered to deal with Cases 
under the antitrust legislation and cases under new 
consumer protection legislation, the Marketing 
Practices Act and ther Act Prohibiting Improper wicrms 
oe COMA CLs. 


The Market Court consists of a Chairman and a 
Vice-Chairman with legal training and eight other 
members. Two of these eight are special members, 
one for cases concerning restraints of competition 


And  O1re LOY —COlnsulber cases. / 


The Restraint. Ol COMpCL I ULOM ACU Was oso 


amended ‘in 1970. The 1966 amendment is now incor- 
DOrdacvedy 0 -AttuCle 22) (Ot ewe bem onc GO eet betel Gone 
pA Verio ioe ialic Cae cleus hi a. 


It Nevotiations Neve ween ToOrcluced) WaLnOUTc 
te Wvavertyor Ween DO > ousd cma Oe te be iiehdl aie Crete 
harieul et rectly Od ares adit O18 COM pie cetsn OI! 
aud cli sulve? Martel co ONC CAhee wimey She ialictiel arn 

air -ehucreprenounr CO Sedul Jae c.OmMMOd Ilys snCelatt 
CNirepmeveus Nh eld uel “Sueno CO fr 1c eit enol 
On CONG t1Ons WilbClt Comet ComOnl> Oe WH choses (he 
OLters IOtNer CltLT Opt eleurcey www e. Mall h CreumenOU Leu 
May Od Citi Camen Glee) te Il Cll mnkine SU) Ce sO aul alee ul 
Stave rot dietiri pil Com Onsen mic nt 5 UCHiee Smee 

OMe Wadiip Ou naw cil ee 


itere: Nay Dec, 10r tic em sta Glevice Nahe eon ec 
the 1970 amendments. Ime OCLOp er 107 48 “thes Swedish 
COVeETNMent “appointed -d Commer lec UCr mente: aire 
MeVvis 6 wile arta Laces alte Osteo anomie §: inn CarnaOmnimme Geo 
Was TeQGUCS TSU kLO> Day i ie C dele sa itenlteItOn St.O. eu emer Ob = 
lems, Of IMcCreasii1e CoOlNcen tial HON in. owed sn 
industry. 8 


<5 20= 


ee Ste LEGTS UAT ON AND TNS TUE ON. 
LE SES ES ee AEE 


Footnotes 


Grrcumboceantucr ras sthe Restraint aot GOMNCt? oon 
Act Somes oWediSsh: Sources translate, tier cite 
SSeLNeCUNeEStCETCUlVe. I tad co «pEact rcese Nc GO Lattice 
Ant trust Act. 


Pe Sone crr cums tances: ent repie ie lhc COlmndm ice 
SLemore dm EGOmauhese ~DUOSCr] pit boise 


Pec d oa Des OmoOep tem. NOV. AecOr dug milo 
Ditabernurzemowedish Antitrust. Law 


imimegetorthcomine:):. 


De eee dateZ eo wre dics hi Ant | rus toa ndaeRe sine 
Pol ce, Maintenance (Stockholm: . Thevindustriae 
POUn Cie s4Oor sO C tal Janda conomac. otiudmicce 

jE Sey) PR ole ates 


The exclusion.of Services Prometicyprohwpaenon 
OtetTesale. price Maintenance was; based longa 
déeision of the Freedom of Commerce Board: 
Ano ne re decuseOn lesgids sth | teheass ale w Odea Car 
Sstatemwase Tot cCowencd Dy the wpT OV is On s50 0 Gageiie 
ACT. 


Ties MarketeGourt. Act, also created the Of piceon 
consumers Ombudsmens, Simian to hhc Ant pase 
Ombudsman. 


Organization for Economic Co-operation and 
Development, Annual Report on Developments in 
SPreceng ell i ly UO oe ADT I 07 SeGh a tes OED 
Committee of Experts on Restrictive Business 
Practices, 1975), pp. 1-2. (Mimeographed.) 
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Liles DHE wR EA MEN IOP SSPE GRE Clr RAG iene ba 


In Sweden, Dhe- Testrictive practices examined 
im thas paper fally wahout™ excep ion. U1 ice 
Section 5 Of the Restrart Ot COMmuCcteDULOne nou, 
Because none of these=prectucess 2reuperesc smi hc pale 
Lt iS Necessary to adapt la veoacse—byvocase=approach 
tO. examinesthe act lons taken Dy. oNCa1 Sh eal UnOl 
tee Se ise dea Con le iistee Cc oe 


Mergers 


The’ economic and, polvervcd ll relimaucenlacmpee) 
favourable to Meroers esa POrMeot struccurat 
TaAtitonale zation When, hase Deen asup lot. cu. by mildin 
tivcere se groups.? WILE he tGie Dh Cite Wiles ed beuu Urcec 
iy favour. ot CoOnmoperat Gone ands CO les Olid tl Ola 
Swedish) Tirdustry > Gite 1s) Omi cecenaly = (hate aie 
antitrust authorities have toxpressed tcOUceriealoinL 
nNereers. and, 1Tcreas ine. GOlMCeNnttatron. tres spec lat 
Committee appointed in 1974 was-requestbc6q—b0 
examine the role of mersers mn Che, owedtsn 
economy. 19 The AntLtrust Ombudsiian also asked the 
Natvonal Pracetand@Gartel (Omtin Ce Mlo nhequcs tala cus 
LOMINatie “Puis CO. TLOvrdo etl Orie PON. Olle i colt 
acquiste Tons 


The ACG mis Ombudsman did NOt. acu against 


ES A EE A NS er 


any Mer ner in owed Sila dune es Cie Une teens oe come 


A Cenent Monopoly awasvcreatbed in thewrtal rior 
Lo7S by the mercer?) of Cen entaaswidscietesc aU" Der (Cem 
of the Swedisir market "and Gul) Wooen wntie only 
COME tIO t-."' he sowe die Deo et cise cert may Cummec oly c 
and J4..6. per Cent OF (the: shares) sn) liver WomcOmp ames 
respectively. The Antitrust Ombudsman requested 
Uhe Market. Court. t Om embediatant omen ero cat ons Wien 
Lementa pDecause the merger had iwiped—out = Compe t i 
tion In the Cement Indust ay Cite te Ware TO One lot 
competition at thas time)" wWever neeotre tion > 
between (thes firmiend.thesiMinits try wot) lore ee 
Was apreed; that the Swedish state would. purcnac. 
tive per cent: of the share Capital of thesmeroed 


firm. This agreement was approved by the Riksdag 
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in April 1974. The Antitrust Ombudsman concluded 
that the action of the Government precluded any 
nimdtngethatsthe;merger' was agaansed) they pubsac 
interest. 1 


Monopolization 


Although some concerns were expressed about 
(ieapreaeninances of ‘Monopolies 5and,cattertss in 
ewedish-andustTyyinn thes1930)} 55  antatrust, enforces 
Rent emir enotsDcen, extensively directeasacatn se 
OMI Ranieri rmset lhe. authorities, recoe ma 7é6an tat 
Pires = rece-trade, COUNtTYs,,some. branches of 
Motor veluSteanecescarilyahave, aig Olilp000 la eee 
SeruiciureelneOrdere LO exhaust. tne.ccenomies. On 
Medio rOrecion-competition has been consacered 
Rompcethe best check on, the abu'segntT i monopod yi pow... 


the Freedome of. Commerces Board! wasespecial iy 
PLOha pa gcd trom instatutine«nesoliations.2amecma. 
fieomitecolucion Of laroe, enterprises.l>. Theres 1-4 
DOs a Man lets. tS: th DU Stel Od We Cole. 
however, Che pract tces.of-—doninant-fitms-are~2evlew- 
Pim Ooceiia tinct €iftects* aud Gie™ ail GnOT dt ties aiianee 
emMudsized that particular’ attentrone WOuld ™= De para 
GOo.the dominant PpoSition in any*Cases, AanVorvang 
such firms. 14 


fneecoltectine dintormation® ontdomanenteiarines 
tiomiationalwprscesand Cart éeloOOLrfi ces has -adopd cd 
the followings? definitions: 


a monopoly exists when the largest firm 
proauecssat? least" 70 per cent ofva 
specified commodity and imports of this 
commodity do not amount to more than 30 
per cent of apparent consumption. "901i gopoty 
exists when the four largest firms produce 
at least 70 per cent of a commodity or the 
eachtadargestoproduce 80 per cents andere 
import share does not exceed 30 per cent. 
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As noted above, the Swedish Government 
Sanctioned “elie ercat DOnw OL a monopoly. testis 
cement Industry.) Sa newtstatve purchascd) aye" ver 
cent of the Sharel capital ine che*merveds farm and 
this publ Me! part veapa ton, Ws Jee eineds tL On Diseem tec 
any Wanding Ghat chee Creation Or wie Monopoly wes 
Contrary tortie “pu basses 11t ci es ts esc reo sot 
COMpPetd.ULOn dues to, Gov crniienty terme Onesappeat co 
ber veneraliyve exenptedtironmr cher aivettrus ct ews. Mire 
agri Cua tual se Coo aS apie me. Cx alii mereru ccc 
Restraint. ot Conpetit1on=Act 1S" appli cap curo 
enterprises Gwhed by the ipseate as Was Novcd 
above, 16 reve Love, © 1te 1s) clair LCult CO-Getormunec 
what the wolicy would be regarding the abuse of 
MONOPOLY DOWeT 10) Tevulaced Industries: aide tie 
are=no Casesaecor provide “any guidance. 


Intellectual Piro pe rty 


ThEsCeneraleruves Onur rect str acon. une ene 
Carvecel” REGTSter apply LO Testmuct: Vesa Teemelins 
involving patents and trademarks, Section 3 of 


the Restraint, of Compel ata onsACt was neld Toljpp ly 


tO CCL Obst Olah ten ba mim aloe co POM. OMUb 
FeEStrainus jon competi trons daspane: from tt hesiox eS lave 


Tights given by daw. 


In a recent case, the Antitrust Ombudsman 
requested )themeMarketeCourtytonqcopen;necOtaatnons Wie 
the three largest) producers, Ofeta resstudsaisiic 
three Swedish, firms and a German; concernyhad 
entered’ 1ntoiia- patent Jdicenmsing. contract containing 
LEStPIchiveyciguseseconcermmineg, priecsaanaqgquocas . 
The Court found. that the Restraints ofe€ompetition 
Act, applied*to-restwaints of ) ttade=whtchPora sinatved 
in. 2 Legalivefoundeds rieitpet sé" ,2nne a patent.1 
The westrictive covenants: ons préceseiigtiestacensing 
contracts: were found-to+fallvroutsidentheranbi.e.of 
patent protections, Moreovers othe quenasurova sions, 
while falling, inside the scopewofs thei exedusive 


right, were a EreaAtcr rTrestrarnteon competition than 


Soe 7 = 


could be warranted by Vie LO. De CGI. gute 2 lt cus cnan 


a 1 a agen = 
A 


felt that the restrictions would COLI: Om Uy 
downward price rigidity in the market and would 
further Trestrict*what*-ltttle competition existed 
in the industry. Negotiations were ordered with 
a view to eliminating the restrictive practices. 


Ine n9745~the Antitrust Ombudsmamr as kecdsruire 
Wat Olea ric os and Cartel Om tees tOminives t1eate 
PicoincrachGce: Of patent alicensing a¥tecient =. 01-4 
westrictt ye nature In the plastics. chemLca 
CleCcreonres and acer rcultural mach imery industries.19 


Perce Daserami nation 


GCasesoinvolvingsoprice discriminations haveebeen 
fow. inthe “Stnticht cases invl96seethe Freedontor 
SoOmicrwee board “founds that rcertain  tunet toned 
dacCeOuntse grantedebysthessoap companyehad harmnmitul 
eeteoctse Ss *Theirsdecasiony “however ,'waswbased net 
OnlivesOnaehertactrtthatvtiheg discounts "diSerinanaves 
Ssdtniscrpakpartvcular method,of distributions ypue 


aSo) One bundtehtisAdominant posttlongingtie 
market. 2 


Themmosterecent -caseuconcerningy price divscrmm-— 
ijataonethiat wastbroughtqtoe the MarketoCouriuwas 
Poe siotocandinavian Avylines which so hpany | yon 
by the Swedish Government. 71 


Other Selected Practices 


With a generally favourable attitude toward 
eretiimal Tationdlization on. the part "ol covemaS 
ment. andustry and labour, Lt ots. 0 su Lpi sine at 
Pre owedish authorities have not attacked spcetat- 
ization agreements. Swedish industry has admitted 
epatetne processes of Yationalization, (iyeiudane, 
Specialization agreements, must entail some 
restrictions on competition and have expressed 
concern about what departures from the competitive 
ideal are allowable in the name of efficiency. 

The Natvonal Price’and Cartel Office can require 


TEeCistration, Of speci aligahlouraytCeMCHL Gm Dinca 

review of the cases considered by the Freedom of 
Commerce Board and the Market Court (since 1971) 
does not show any instances where specialization 
agreements have been the subject of proceedings. 


The law Pequadrine ecotra Grouse LOnre nove 
harmtul! eirects Goes noe, dps Omwet lectus tiac 
arise Outside Swedish terrveory unless. permlsss ton 
is oranted by. the Governmenay insodatease such 
enforcement as required Dywereaty With’ torez on 
powers, "Mixed"? export Cattiols: are Tcqurtrea slo 
recister with» the National Pracerand. Carvel 
Office; thererorey presumably the harmrulertects 
of such agreements on the domestic market could be 
subject to negotiation. 23 


The questron of Interlockinerldrrecroratesswas 
to’ be considered by a Committee establishedean= 1961 
to ae PatLernsvor  Ownershap in=oweaisn 
industry. ? Little furtherv considerations seens=.to 
have been given: to the matteniunti lathercardy 970 Vs 
when the “Swedish authorities! begans to express 
Concern abows concent ratvony ors privates powered n 
Swedish industry. The Committee established in 
the autumn .of 19/4) may reportmonathise subsgect: 


The antitrust authorities have not attacked 
any agreements iconcermnine "systemat1 cece hi yvered 
pricing" ion "basing=point mricime. smuch agenecnents 
affecting sransporeati0n WOuld we “necis Ceuabile 
withthe Cartel Register) af) reauested: 


10" 


Lie 


ifs 


1S 


14. 
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Itt. THE TREATMENT OF “SPECTFIC PRACTICES 


Footnotes 


peemthe Wndustrial Councultor social and 
Economic Studies, Structural Rationalization: 
A Study by a Swedish Working Group (Stockholm: 
eiNione 149 6:0) )i ap pr 140:4 1 ones ee gatkso eThie eswedicn 
Confederation tof “Trade Unions! *¢L0)).2 Economic 
Expansion and (Structural. Ghange, 2ed' GP trans. 
T.L. Johnston (London: George Allen § Unwin 
ltd hy 41°96 3)\)r. 


Bernitz suggests that "measures for merger 
control will probably be proposed by the new 
Comme Ce ew, LOD arc Ute m0 Cems Nee, Bie 


SEmces O69 ithe Nata onal Praceand starces 
Ota cenhas! yoperated Yay "Ba oi BusimesisMResister 
Mon coldectlintormati on on 2"concentrata on 
patterns, company acquisitions, mergers and 
related developments which involve dominant 
forms (wSPK oP riis'<OchuKkartedarrapor 
Goockholm a Sartry. ck URS 5 Aho Goh eae Se 


CRC DSO pile Cacti ien0 (e" 209,94 D 465 te see 
al'soeMinvesting., “bicensing and =Trading 
GonditionsimA broad: ‘Sweden, Api 1.abo ee 
(@Buisuimnesis aint exna tional tG orp: 2 aaS 7 ee ey, 
(Loose-leaf service). 


JnwGil lis Wetter) SwedishmAntitrust@ Law i 2d 
ediuirevaer Stockholm: UsvwenskamHande lsbanken, 
1963) SocpwiesG:. U(Mimeog replied) Geaiinss: Bie a: 
Dravatielhs printed Medi tions or Wetter’ s 
original article which appeared under the 
same title in (1961), 10 American Journal of 


Comparative Law. 


POG 1D OO 


die 


ne 


lor 


19. 


A 


pale 


oaks 


24. 
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5 Pikes Os Ct te ero ter lie. 
Be Witte: “OP. Cll ie Cgc Hoe 


The: antlers t. aguemor witee ssc init eave ian) 
da Price dis Crimi mation cas cast My Only ie 

Sicandeunay-an, Adielincise WhsrGhh ats sO Titelsy “Owie d 
by the Swedish, Danish. and-Norwegian Govern- 


MCT G Se, 
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IV. THE OVERALL EFFECTIVENESS OF SWEDISH 
COM PE TVETO N *P OL GY 


Co-operation between the antitrust authorities 
and industry is the basic philosophy of Swedish 
competuctons po liiicyns This philosophy as: alltso 
demonstrated in their industrial policy and in 
labour relations. One commentator has noted that 
in Sweden the trade unions, employers' associations 
and similar organizations have co-operated with each 
Other rather than acting as, "pressure: groups". 
"Compromise and co-operation rather than competition 
have been the vehicles of social change."25 


The Government has relied almost solely on the 
Pome Wee OL a MecOtuati1on plus the —Sanctacon son 
adyersiedipublicaty? topide als wath? resitricta onsg on 
Compe t 1stA.0Nn2 lip has tbeenrmenphas aziedes how ever emer c 
fanMariesst of-cO-operate with? therantatrust authommtaes 
coudds leads ther Government, tor introduce? more 
Sac inee it e015 1 ation. 


Thesprinciples of co-operation) and negotiation 
appear to have worked quite well in those cases that 
have been considered by the Swedish authorities. 
Enonly one "Case since: 1953 has thei fimeedompor 
Commerce Board reported that negotiations had 
Pa cde Omeaciiey.e, acreement... Lt. 1S) .appar city, 
howeaeds that. the, mait,,targets. of entorcement, Dave 
Decne wct aide trade, in .COnNSUMET “OC O0US.. aid. tCatces 
Gestractaons ion new business, or proresstonal 
establishment.'249. This, concentration, om such 
Ianietedesaa.e ase has. been. of, minore sa enaticanceswoen 
compared to the economic benefits that could be 
derived from attacking more important sectors. 

Time tah ares tO» atieack, suructuraly deficiencies an 
major industries may be one of the reasons for the 
success. of the negotiation, system and the, co-opera- 
tive stance of Swedish industry and business. ?2/ 


Owes CLONE Ot Ss tiiieitiinauderohange received 
considerabre.atcention aneene § h9G0 ss bute mos ct. or 
the concern wasvdimected et ene (Operon 
Paetonalh7 atiom Of 1 nds Gieer at Ci lane compve. tative 
ideals.28 The Swedish Confederation of Trade Unions 
addressed: atiseli “Cot thas pao bl em mm ct std ool 
Manifesto. » They niotiedmwitnk respec tri cidiver 1eumiies 
ofs (CO Mp e tare om. 


The decisive weakness of competition as a 
neans? Of prone tino ks tcc cia Ie Ch ano er mus,, 
however) that tec comics OLiucy JGan > centdinusy 
YenoVer DDS la Cl-ese "o) "et Peceuver ce oOnpe prtuLon- 
DUC 2 (Gan) Never oOCOewd bUGed Ne ssiann © 
compete Beane Chi se wine (emphasis mine) 


THasi cae tudes towards ‘compe tut. 1), owen cre 
SiGEMS) toe ibies, Chia on oer ie nein Bor Ugieecitaon 
campaign, the Government announced a new economic 
policy, 9 NeTimespol wis Ment ide fi medi asic alae ask 


a TqQwesulon: (Ot brea ernie peti e® Dp Dabvaie 
COnCiEenNtra tion? Ofipowmer wi abustinessimidd caving? 
the consumer and thempenerale pubincidn creased 
ind lvence Oni hee Cons trict one on Sores Ss 
and industry. %9 


This Mew powseere cso, eee suede Lig WOW Onn Ke tO.L eae re 
Government’'s New! measunmes tor sconsmmer™ protocol 


introdiced over" the next" two years. * Howeve , 
Mote DUSIMESs ANnterests Started to Ata Kks apo ta 
"Crisis" Of Contidence =" something irellata vely 


dramatic in the pragmatic’ and" hitherto consensus— 
Oriented Swedish society."5l 


This change im’ the -Government’ s*attTtude, wha ch 
is reflected’ in the establishment “of the Committec 
in 1974 to’ Yoverhaul' Swedish competitaiom pole 
nay sivenal’ the ‘end “of therr ‘syetem ot- antitrust 


enforcement based on co-operation and negotiation.» 
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INTRODUCTION 


The discussion of selected aspects of British 


Psnvittust polacy)~0 mergerst honopolnzatLone 
specialization agreements, export agreements, price 
DUS TImMination,© basaing™po int pri cing’ may! Us eful ty 


be preceded by a brief summary of past developments 
Pinte Late da 


LWAoMsawe the passage of the @Monopolicswang 


Mos Lica View Practiiicess(Inguirys and’ Controim mcr mmiose 


conamort developinents? can bie traced’ tov thee impaetso. 
Eiietseoisiation./9 The? Monopolies and Restrictave 
Practices = Conmassion) was lestablished’to assesss 

fiom nes points ot view. of the" public’ interest , 
HMONOpPOlAYy. Situations referred to>4t iby ‘ther Boards 
drade.* Theo Board; on the basis of the recommendat-— 
TOuSeanawececived? from? the> Commissions” could take 
Peiediaus ct 100 :) the’ usual’ practice)! howevere was 
Por toewtirns, or trade associations, to undertake 
Pueetmnoo. their policresr in’ an2appropril at camanier. 
bau adeno? ony the’ fandings” and’ judgement Ss? of* the 
Ponmassiaont intandivadwal? cases s and" dna particutae 
imeeveneral> Report? One Collective Diserimninati ony 
Portihanente passed the’ Restrictave™ Trade™Practites- 
Beteean 19568 °7This#Act°established- the cratacos 
‘presumption that? agreements réstrretives of! conpetiu-— 
fenewere Contrary’ to theo? public’ interest Huta provaded 
Si cxemption possibilityvih’ the’ form of *pubdac 
Benetit gateways. The Act resulted, within a srew 
Peares (oq, theTalmost®totaivdismantling? ot those 
restraints of trade which had been so widespread 
throughout the British economy. The Restrictive 
Practices Court found few of the arguments presented 
on behalf of restrictive agreements to be persuasive; 
in all’ but a few cases’ the’presumption-of public 
detriment was decisive; agreements were voluntarily 
abandoned as the futility of attempting a Court 
justification became increasingly evident. 
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In.1964,. the Resatén Pra ces Net, was passed, sit 
was based, as WasVUne BEY oOInCt, Onea public 1nterese 
presumption, = that resale price nmeintenancerwas 
contvary ‘to he publve sine rest soho wey Cl mn iun 
exemption ‘gateways a@vattables Despite Che vatewayse 


the Act, Mepedtin ce thewermer ten Cero emnl) 26am Ce 
Soon Tesulted’ in the Vwurriai alsa p pearl coo. 

res aie, pricey maint nance. 47a sit ioise ebandomends tive 
Prac tier sat nie teen Opie tee cet omcey. 


Mergers. were, baough by witha Ne eo Vvernmenvalscomt rom 
in LOOS.pahene sh ey Mon Opell sie so sagt Me here msg pec 
authorizedlthe reference: to, tive, Mono pommee <= Gomis. 
Sion of mersers which Met. certain share-o1-meonker 
or value-of—assetiss crite raises Meroersytiound? contrary 
tor the pubdarcy unter est privy a nh eav@ommis so Oneirite ig aap 
prohaibi ted. ore dassolwed) ibyn then Boar de odn lieder 
Aty the pames time pat ora per ied ost, severalfoyearseea oie 
Industrial Reorganization Corperaca oni under tooket ie 
task “of encouracime/ mea gers and pDrome ton veitnose 
increases.an thes Size fotetarms ato sy ucieede ketone 
IMC YT eaise-\6f fica enicye ERT.O liom cco NOM eish Ons = Cale 
and/or artransters Otfeass cts) toe mores competent 
tana cement) lives DRGaawas tadtes Ode dea sOm 1 


the, 1SS6- Acti was -amendeds 2 nid 96 Sa9 9 Otero rtanes 
was the» addition ofyintormaca ong acreement se top Lic 
class of) repistrable agreement sy lhabler toy aspublasc 
interestvassessments by. theytomrteytherchyged osinvea 
Loop, howe? wart wawhasche tires can l aes Bee pis aryone had 
faided tow deal. .1n) addition, hagrecientsedeemeds by 
thesBoerd, o¢dviradesto,v besamantiies nationale? aierest 
could, im effeet,> be approved Wathomty tne megessaly 
of ay favourab kee Cousty we ndsiees 


the datestrdeielLopnenrtoiis antag mist pelieveas 
the; PaaralradingwAct pial ovary Tnev Acta cont canned 
major, provaisa ons havimer tor do ywathh consumers dorotse ct 2 
1LONFOWE ATOsNot: concerned, Withatneseraspecctstotathe 
legislation an thispreportey pAgrecmentsereclatane 
Lo Services. wereqbrouchtew? thanmehese lassuor 
apreements to which. therviOs5o-procedures appidaed= seine 
marketeShares necessary? tovestabila sida monopole 
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merger reference) situation! was reduced from 33 
Der Cent to. 25 per cent. *“fhe vpractices of indus 
ries in public ownership were made eligible for a 
Pe Loreice py the Secretary of State or Minister 
Concetmiued 1 Lime Acomeept rofitpub lite Gimtterss trecospe 
applied by the Monopolies Commission (now the 
Monopolies and Mergers Commission) was rewritten 
WOwpLace mmeatertiemphas.istvonscompetationn? (Most 
mpomtantyypexhapss ithespositivonsot Diareetore 
General of Pasredradingliwas ) createdywtheéere by 
establishing an official with considerable independ- 
EMice mandymncth) ladirectedi concern Wwisthiteonpet ition. 
and consumer well-being. The Director-General was 
enema zed bys ithe Act tovmake: monopoly metemenrces 
pomohe! Conmasstontaindependentlyoof any) Manasier 


EOS... GrOM6S, Very, Cente ti verstar teste el ben etic 
POO eit LONe DO Lcy Ob, ther Uniteds Kuno conan tee 
Leia Cuvs SulOdt. time ot 25 years, ache cvicde A Werle 
BOumocdes batus. capable, of dealin t.iwa theres tamaceiaae 
aoneenents,iresale.price, maintenance,~the prackices 
enidepode cise sot) dominant, fi TMS, 5 andthe. achiievenem: 
Gtemarketupower:, by meanssof. mergere .oUdy ey ides gine 
SCeMeo aueAMeracane student, of, anti tmusit, soe Sieg 
mien ate Nee chaps, 0s Dilteriteidcd mse cte ly ole 
Wapomes tates now has quite a bit to) learn apour 
fTiais te poliicyy techniques from Britain."9 
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INTRODUCTION 


Footnotes 


Certain: labouriprectacesemayoulsop ber retermed 
bys thes Secrétarye ofgsotaetes orecther Minister 

to i thee Commusiswonntorivenudementga as tortie 
efiect* of themrpracrisccsone fies publ copnterce cl: 
thisvasr anothers 1 oO7suinn ont ron: 


Viney VWiew wheamost anpoertant. chan gepds the 
eréatronr ofy al mew offices» thats ot Darector-— 
Generalyvot Fair Trading e240 The, Di rectore 
Generalywille bei aemostopowertuleupiicersgalas 
actions: areinot the-direct respons badaty <r 
any, Mingster £04 He wail }hibe- mdanleo toe nn dieiee 
MOnOpOlye Te teTeNn Ces Fi. .expeCtedy 10 emu ney 
Int Lucena in) advisor one mor cen'so Tem erences 

may 'aisos he ins Eranmentalt i medrawi nea 
the Germs! of ane Order, on undertakan sii ce 
Commess TONY Teperesr Untayourdy ly, Seve etogane 
Mier laws Paradies Ot Pel Oe Sera nes toate t20 Tes 
of the Director-General”, Journal of Business 
baw Oy 5% Ppa 1 US skorts 


W.G. Shepherat tri, We cies Ceca ma Ant cite si 


Policyeandepeononi cy Wediberc (Uni Vers tye h 
Ma chiganm, Anne Arbor G97.0)) % 


F543 
Il, MERGERS POLICY 


The United Kingdom's mergers control podacy 
dates from 1965 when the Monopolies and Mer cers yet 
Was ppassed. | oince 1948, power had existed, co Gead 
Miviecwe wcactLces Of firms, or, groups of nonm-comp— 
Cilieetrmns Occupying Monopoly. positions. 4s 
defined .in the Monopolies and Restrictive Practices 
(ginny ead. Gon ta ol) Act . There had been, however, 


no governmental power to prevent the growth, by 
RODeow sot Tirms already=in monopoly positions, o¢ 
DOV egee Osu Chs DOS ULLOns: as.a Tesult. ol an, acouas i 
PO Jhisricgetitorency was, remedied“by the 1965-Act, 
Biuphniivolved ia. further strenethenine. of Brat esh 
Bob werust. policy beyond, the 1956 Restrictive: brade 
Practices Act which had dealt effectively with the 
problem’of restrictive agreements. Pn “fac teestire 

[pi hero mememoers which prompted ithe 1965, Mereers 

Act was thought to be not unrelated to the very 
SCG mene 1956, lecis lation Vin elaine time) 
Dito SO adic lst a pre eMentrs Aan wrest rari ol chores. 
WicO ah wio Ses OC eee dda CONnSCOUCINE. (Cura low tne 

Pik SG o Cm Ts) LOM bier unGne CkKed: eT Vere NO s.c1 Dal — 
ives 


bam boos VG01s PaAbLon created -6 eCLas a0 peer cue i 
rable mergers, based upon a share of market or 
ahsolutewunalue. of assets acquired criterivon.. siiese 
OTncew.iea owt) b be Considered. more. thorough hy tater. 
aon Wwomner detpalts Of, toe Acti. [Ney Pp nestaentwor 
the Board of Trade (in succeeding years other 
government departments were concerned as ministerial 
PeacwOns mp wickt res  Shitred) COUR. Sie VC Cte from the 
class of all referrable mergers, those few which he 
thought called for a public interest assessment, a 
provision was included to make it possible for a 
Nehand=stail order to be, issued to. prevent the 
completion of a proposed merger, in the unlikely 
ehentetnak the parties. concermed Cud M108 themselves 
house, to delay further action.» Im this selecrron 
task he was advised by a Mergers Panel which, given 
the inevitability that a very small proportion of 
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mergers potentially Teterral lc wwould ie tact be 
yeterred. OCCUDLed a key place an tice wholes merpets 
control process.” “QUesehonSeor tule princi pes on 
which the Panel would) make “16s recommendations. were 
GTitical 455 Were  Ullven Dimi Ci bes Polls Wil cite 
President of the poard of Trade would decide whiten 
recommendations to accept. Although a 1969 publicat- 
don lwsted the factors WircitewO ulus Dee oh cilia co 
ACCOUNT. IN deer din oc UPol dre e ell Cente fi Lod omens 
diverse as Tarker stwmctunes tr rer ency.. Da laine cmoe 
PAyMeNts, Tegional policy sande cau ancy. Wiel cic 
emphasis related <oO pte Melee. Deli oli igi 20 tae, 


vertical, or conglomerate”? - it was a continuing 
Dolacy to “CONnsi der tedenmeace (Olt S sO Wile Nc ilst sma iG 


to avoud any pmoceaune, Ciltaim WO Ulde tcc 0 tart meine 
automatic Teferral sor any merger tid. fOr ox ample, 
produced a certain market Share, a2 proposal’ frequents 
adVaneced™ by Cl iti oe 


Although, as just noted, no automatically working 
standards have been established — or... given the 
Present spit losoOpnyag wil Domes tabi sit (mmo 
deteriine wWwiten Mergers wil Ie bes Teter red, utes 
evident that certain factors’ willie ve asc oned 
part Vcubar welont." To -quote Sir Geotircy Homeawicl 
he was Minister Tors lrade yancds GoncUmed efi aien ce 
MWe hooky ery 2c lo Sse ly, at (horezon tall mergers which 
Nay Sin Preant ly edananish, Competat bom, = wOmnO t 
titmk anyones woOUulds De sULDY BSc (demi Wee cOMCmuucaad 
that anportante Menrtermsswhlcon cile@nit ecanily  Clndeniieat 
COMpDeti ct LON Call Ors a fitOr OU e i aeliVVic st loa ten aebD y 
the Monopolies Commission."© He also stated that 
Vine eke ly ima Gl vOt vd mero on Ol ce my laiailc i tenet 
CONSE EUCE "da Mery. Jap Ot Gant medke Mei t mon gi it aro len telec 
DrOcess.. Wel hae er Cetmic eM Ss il a erat Omm Gd ils 
Significant redundancies, or CoO. De -I1ncOmpatible wit 
Che Government's Tec tomalipO inci cs Cats ron 
full investigation [by the Commission] would be 
st renothened. ys Sle went. ON COT say Gide spe aco ieel 
priorities change. The Government ’s powers mrs. pe 
SULTLCLent ly, tlexipble: to verlect, theses cnan ei ice 
PIsbO Tite Sieh teas ea Coot dl Mossy antl) bestia) ( iecrerine 
that the suggestion made in some quarters: that an 


er Se 


independent official (a Registrar of Monopolies, 
for example) should be given the authority to refer 
mergers to the Monopolies Commission was not 
adopted in the 1973 Act. The Director-General of 
Fair Trading was authorized to refer monopoly 
Situations to the Commission; the power to refer 
mergers was Ketained: by the Secretary! Of States 
eirelincucat 1onworta the: pola ticads natures of9 the 

merger reference.) After rejecting the argument 
that certain mergers should be necessarily referred 
if they satisfied some market-share or size 
Criterion, @§ Sim Geottrey rconchuded: ie sDecasionsiwe 
have taken in particular cases - whether to refer 
Dr enOtee-, Musite \bie) vavewedt anit hetecon te xt) mot eee 

Bove LOMeitr ish poll icy prioritwes age 1 noubtewheaher 
the record would have been found more acceptable if 
the decisions had been taken on the basis of some 
oe araithnetiical formula, rathersthant byeituman 
beings attempting to grapple with the unique 
features) offevery individual:-case: ' “AnyPaltonatic 
Pemerrad’ requirement would deprive tthe? government 
Die sates. aro Nba On re later mer: Crip Toye daw Sergi yrero 
fiesepolacyeprioritwesy’ and= it" a swe on thise Tease 
Bee Welligiasi-otherse-ditha ts int iexibal € ‘crastepiagihave 
Decne udged: unacceptabilé by isuccessav ep omernment s - 


Einertask, ofvassessingithempubiacimteres« 
mmpdsitc ations: loti thoser mempers# s elected? fort met enence 
by the Board of Trade was assigned to the Monopolies 
Commission, renamed the Monopolies and Mergers 
commis shonin) i975¢e" The Commis snonssi1tanmus ieee 
birecs> ecuseahas) only anradva sory? funetionw ihe 
foutowane:poantwof view ds) implicit idespitemtne 
data availability, theoretical, and value judgment 
problems, an outside body can reach conclusions— 
concerning merger situations within a limited time 
period, which, when accepted by the government, 
will lead, generally, to an outcome from which the 
public will benefit. This Commission, which had 
been established by the 1948 Act, consisted primarily 
of part-time appointees deemed to possess the 
academic, business, public service, or other 
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gualifiecations, and exper wenee, Coqul eed Cee ical 
the Commirssmoni's disks it a Ske ince nasa 

the, Gommnis Sion, 4 Us Noms ec care Pasta ane mbes eiwact fi 
thedyr ‘Warr ie esn jody Joel os tommded tas. ative Iya see 

co lids tbiee taronletya tot Imter pete tie pubis apse est 
in, a a*aqtmenanunile Kell ys 4 Ob ibe. tir chetouty  Geeiiinies wast 
prevadiiine, “opamion.) hse Wwaiseon spar tic ud 
LMpomtanc 6.0 De CAS es 6O Faull Mii CiewneIse id eel PO eos, 
the. Commaissa oniiwais] caiven® a) Green; and sxomcousades 
Wwhaticonsibatiutie ds tiles spirbil sc) Gib err ets es alsa. 0 
determine: whats welolmus. weres O° Dietsouky ent ko; eine 
consequenive sii for tco os ione Db adyyet Natt Wie Cenc preci 
wou kd? thlowstiro m., Che umMenm oer Wind eiescu Lidice. 45 plain sists 
deliberations) oithe Commiss von was, icener aleve Dreparce 
to ‘take, anjtor ea ccountia'sisumamecss, ci cngipy “tine 
Cousin of fieem conc ermnanoreites ways ume wh LCberuL woul a 
make se) Of es Maddie o nade esseitrs. watchs Eine siome 
cases, these assurances) assuming considerable 

imp omtan Ces imeet er saa mad detcaismion 28 Ulm pont aince savas 
also attached tothe capacity o£ Management sscand 
theime cecords .of smarke tei ehanviiour: any st hee precio 
of how! ar merged sconcern would besruni “and: ineredsed 
POWweTs employe dye a Wotkidestines acum e dacOnpaity aie 
manaiwed= ass twe I Dye gts. Mews 2 sea te hts Dicom Dyer bs 
ould; Management, ais Salmi Vo ,aevane-0 emen tic hiamicecione ilehte 
Presademt io fou hes Board om (1 ayacten nin OnaLY Cer mo meiire 
Commyss1 Onis Report: an teasdledap Gesen tations Od 
its Juegment candina die) pubdirce =) pias, lawithior ics 'ibuit 
not Obilawated) ho ats tires Commissasonr had sounds ciasans & 
thie meg er 2 toe pr olmbaetl® “tihies aeumn Ss aita One Ou, alee 

al readya eit coe d*pchiee tcl bene o Ulieg daw CSc sr Came 
iS AGP Omeanth torn ote: ithiast. the re. ise 1.0N wp GWie Mast Cass Op 
a merger: whitch® ‘the Commicssi0nyi.oesim.ot. icOnsmidicr. 0 


be=-against thet public, antemeste. sit taukvie mseeme pom 
ls, ino therm words. aanecessanw, bait) Nodteisapiihs cit 
conditions fos thew Oli b 1iivonhs SoMaay Meare Smee eto 


possibile. of -comrsien’ Goat tamns. tonmband one mame, 
proposals atiter the mererence. i ce1s1 one wase Madcleto7 


prio Cor any anticapate dsreter cnices*decasiiones § Pains 
could also, following an adverse Commission report, 
Voluntarily. cancel! theia memnabis pdiamee.? Lelne ion ses 


in which the Commissions ‘had: found icondists oma 
in favour ofoa merger, the sacauirine clin m sogehtere 
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required to agree to behave in the way indicated 
by the Commission as necessary to minimize any 
public detriment flowing from the merger, 


Thies 10/73 Fair Trading Act made only minoY 
Giang coun Marsh e mleTipers icon tr ole porti onse of the 


United Kingdom's competition policy. The market 
stare: bequimementiito establish; the possibidity of 
dociaemences wase lowered, from 335 per! cent to 5 pe x 
Centjea change that applied to both monopodys sqm 
Mogeemerercrences.. The public interest. tnerern. 

of which mergers - and monopoly matters generally - 
were son be: judye djiwas’ newri titen, ibutiw wen no | 
Cerianmyuyeasthab! this rewriting? would wn factye make 
muche ditt erence! ito thie) Commissions: approe chia a wtire 
prcita Roles Osim de? fi te pio SSaibil e1 ‘to? ave fiers ot th ev Monopowmies 
andaiMenp ens. Commissions some: speci clas pects it. a 
Memeert a Of tatipublacs interest: ass esis meng: ande pormcmp le 
Becommenaart von, gishesimerover atts elity beimo. aCe ee cers 
not omiaces lable eo in additaon,o thre lLO7 Gath c ter cammca 
enero mirc exiot’ Fanridtradaineg and tine: Director-General 
On rae ts sl radane .4 1 ines Darector. General masa. lead, 
NoOvtvCuUL. a Shtany otfacer of ‘consaderabilléeea ndepencdences 
wie Fane trading Acteassigns. tot haimiwenerad 

mespons1 badudtices. vr ellata ngs tol practices whitchemay 
adversely affect the economic interests of consumers 
inoithe United: Kingdom's ""carcums tances! relating to 
mOnopod yas ituations* or’ uncompetitiy eipractices Fame 
has,taseweldG' the! duty of! keeping’ himself intormed 
O28 ae Jactualp ory potential: mergers whiten, Come warahin 
Chemarererence! criteria. ©The’ Director-General seryecs 
as Chairman of the Mergers Panel, which advises the 
Secretary, of State on merger references,” Consequently, 
wWithetthiey Panel? now being? located’ inj the  Offaceror 
Paiocidrading|,! heswa Ll: have, a ‘considerab'lesinputeance 
the reference recommendations made to the Secretary 
of State for Prices and Consumer Protection, Moreover, 
the Director-General has been given the task of 
negotiating undertakings with the firms concerned 
following merger reports from the Commission which 


suggest such undertakings. 
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Ite thas; (be@enyerne por Ged (hyd “tine sGiier teresa sire 


Monopolies and Mergers Commission® that by the 
end of 974 a, totads of.55 mMemcems tad, bicen, refers — 


red, SOMe. three per ‘centaiot tihemmencerisy potemuna) — 
ly sefrermmabihes. 10d) tives comlicsiwicir ep gnomar Cintas wWO 
were vertical, Wik were. iconiglomeravke:s rand? it woyot a2 
Mixed wertirca land) do riezonitians mrat.umess (oom omerate 
references) were.of pamntiicuiiar aim pomiamicion rim EDs ie 
and: 1907-4\siwhetemerer ence, 2 cCinveiaiaye wasp lesip oO Cacdilety, 

WV 1eoxOe 0 USS. 


Diy sO. es atshair da ofmuhesmmetermredrcasesantiic. mor cer 
project was abandoned. Twenty-one reports are 
State dior nawv-eu ibieems ‘Compa ce aeds = a ee ionetez Omytiarl 
nero 61S. sax Canins tat hieme billitcs Gitte veisita tania Sean 
NO tHe) Ones Ve rite Cad mmewoe rs en ome alarsity atchcg pabelaic 
Litien.eSita)e ni twOs ina sceds V-ersaricialeyandeanon zon tasl arin Chace te 
Gbo-tths <aigian nS. pie) pnb averainiver este a rand haliviem econo Or 
merate mergers (one against the public interest? 
ande“four= mot.)g4 “Hen.ces Tinea itis, (om Tis teeter yeas aon) 
Operataony the: Looms Wiel a esuliveds ane numer meni eies 
Deane. wound “Comiy ar ye qoprtheq mp alaicy sinitieres Uieanrd 
prohibited; several others were abandoned after 
references) manyawienes dombitdesc st weveriiprocesded jWasch 
because: wr “ohetvexpec tata ont ore ae Wie tte ren cer. 


Pheimerivcers preva saoms, Ober 130 /oa anomie cad 
Act? Mayt now, béersunnaraveds=« ate somehansckaoty not 
doawa ney Site ent atren tone tom tame. ponet.saot 
detaalinor’ deta nistronee © The, Metepe oved cise pcm ett CcALe 
that ak mergeremetercence may) bewmaden tostives Commitee 
Sion byyithe, Setretaryeo fs Stateywheremm trappenms 1) 
him. Ghat: twoawrsmo ney eutienpm usiese hance ce as ex et Oibic 
distancUienterprisies sande thatec 1 tie rigid wanes of 
the assets taken over exceeds £ 5 fitia 1 asoms tomy 2 tt ikea st 
onevquarterrotrallatheneoodsporethetadesera pion 
which ane:supplved) dnitheyUnateds Kingdon’ organ a 
substantial, parts of} thes United Kimedonydaner suppla cdi 
(or to) one and the same person or are supplied by 
(or; to) they persons: bys whonethesredevant enterprases 
(so,far as they continue stor bés edrracd! om) aare 
Correa ons 


5419 = 


This one quarter market share criterion is a 
Change trom the one tthirdseappia dab e Gn 065i which 
was, in turn, based on the definition of monopoly 
in the 1948 Act. The reduction in the market 
Siva neh edn Cates) the, imtentiion sto! ’s etert hie merger 


and monopoly net a little wider than before. The 
Beisersi scr istormon facilitates sthie controw) of 
vertical and conglomerate mergers. The supply of 


Seuvd ces.) ait) should be observed, isicalso covered: 


jincsmieanim ssrot 'hceals ing: vt oy be.cda sita netikentieme 
Pee seas. dC iaeneds ini the Actos ptoupiceatba.o uit 
ioe econnonmOwnership or control .. ands the meanune 
Sarr ecommon: contro lek 4 st furthers ce labor ated). 


Wa Dba ssesp:e Ct) iClogithies po:tentaadal ys Arex Timo) fauie sit om 
Dae OO Si IOTS "Services cot anyiidiesicri pt ont s namie pis 
Oot wharch «the mark etashane: standard: 4s3 too be rappileined, 
PCat Ciemia hess siterc leare that, the Secretaatye on) oer 
Cima escOMMiUuSssLon, ‘aS Mhe.icase mayrcbe.) can 
Se recumime ewhactraks suOTECOmMSsSt 1 TUL elvan! meicice pita bale 
Glia ceonigh Jaca tions ofc FeO Odisi Cols Sicermceshe eiret vermonges 
mincuompnt nes Actymitimas sip) tos sthies Sécmetarys off tole «. 
Pmcmec ommlss SaliOmast.o sappily. tie (Om 62 paul agile my icra ewan 
Pomdaeva fue OT fost “Ors pad Cegiomy ive Deu Onn ay, 
Orenumber of workers employed" measurement. 


iiheshicti provides! that thevCommissa on, Jain 
merger reference, is to report on whether or not > 
Wan miepme ry (sa vuata on! qualityingstorianvesita pation 
hasbeen created ands ifiuso.,« whether the creatrvon 
Oe thertissatuationsoperatess,. or mays be expectedrio 
Overctiesy against ‘thespiubli Ganteresta). 9.0L parte citar 
iopompancestis the phraseg \agains:t) the pubic Bitter - 
est'': this produces an altogether different standard 
Drege ment: trom the; phrase |'tov the public bene! 
and imposes upon the Commission a task different 
from that implicit in a wording which required 


positive benefits to be established. — When the 
Commission finds a merger to be detrimental to the 


public interest, the particular effects judged 
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harmful @re to be speciticdy ties actlOlowma ppt Opt tat 
$0 WietiedyiOm pLevieme ties sadivermeo tele c useeac CO 

be considered »iand’ Pecommendatizons “as; oO tsuchy faction 
nay) benincluded fim stire: Vepore. Sale: Secrctary on 
State iis: author ize dicho prevent tie Mer ger. cOmD mod kh 
it: Up isis ate ase sa Pe ad yea en, alc Cito a £00) el ele 

the merger io mmroceed isubaiect: ito; conditions am Lie 
decision takem by :the Secretary of State following 
an adverse sCOMmMiLSis i Ong tte DOnatr wHalle tian GA eas) eal 
important cunputyt thesyadvalce for Bones tec tom lieticmal 
ot Fairy Tradino, ofyino. ha sowie ws. 26h UOmw ie cine bac. 
notiyoea nid.e aiteiso. a a nyahiak sor, Genel rie commentato 
of. thie: (Gomnimss von is hom abe accepted. 


Mention must sbeimade) of the ispecit icittmea trent 
accorded to Newspaper (mergers. treatment wirien 
indwca tes! tha tegovemninent aii—poli Cy weemards: Newspape ae 
as*<some thine, Och erve thant) us tas Commer cite le epeco dL Cres 
Calihin gett Ox?) akimu chy moter tom omen, scone page fan 
carerulde essiesismen.t tol) newspaper Mere cis tui dieo f 
mergers in generade, » hasriis sei ected: mn Woe aya: 
(1). thesspmohiba tone We tews caper mei 0 ems. ceed 
cCertaim save withoutgsth 6 prion approvels (Ons cole 
secretary of Gtate,. based on ia Monopolies Commissw ol 
Report. 362 eitinesitis‘eso1 ida ferent <pubidaceriavuote ost 
CULE las Ln ia news Vapers Mer cer vac. 


Phe; transteri.0t 4 Mewspaper 960 14 snows paper 
Droprietor chalilsaandenr Uhre: Vctet bet Unban. and 
voud! cht ‘the avenav el carci lat tom ofstehes news ares 
proprietors newspapers pilus hel acqmi re date wep ayer 
exceeds’ 500,00 0Mcopves unless stconisicmeeus uOucy guile 
VeCTetary (Of “St atey SE x cepted bao adi ya Ksmiecik Taveras 11 
a situation whereby the newspaper to be acquired 
would otherwise) cease: to pubdwsh @ior ther acguined 
newspapers is. extremely “small tiesiseerne tammy. of 
state shall mot. give’ hisetconsent: without) arreport 
from the Monopolies Commission. The Commission will 
determine whether or not the transfer may? be’ expected 
to“operate against. the public anterce ted taka nes ware oO 
account all’ matters which appear in’ the /carcunstan— 
ces’ to be relevant and,’ in particudar,*. thet neewaror 
accurate presentation of news and free expression of 


io Dd 


Opaiton' The Commrsstoni may adi cate: What 

COMET ONS MLphe be required: to causes mere el moe 
Ww Oat Ce against the pubisa c anverest ..anduache 
etal) Ott bat ene 1n UCOnNS ent Une sO. SOG ined. ie o cules, 


may “ampose yGhese conditions. 1t. then, becomes ua 
pundsvabple «Ont ence to breck the cond tions amd 
dow? when eeconsent was piven. Bor purposes sof 


newspaper reLerences, the Monopolies sand Mergers 
Gols SuOTeerS. SGrengthened by sthe av avab liaise 
additional members who, it may be assumed, are 
Bee ced DeCIuSe 0L their speciale Concern nel Uleaeiic 
PURE elOmassess merteers, in the Twontwo & salve 
Mimic hor accurate presentat Lon "Ob micws, alidyerrce 
Coyne OnwO MeO pinvon”. 4S. .cequl T edi by the, wc te 


The Bratish approach to mergers policy “is one 
Wich eerily niergers ,are-sélected for “aypubbic 
iNGeresctrassessment tbypan independent. body, and 
Wiectosprokrbs tron of a merger requires: that it pe 
POUGUsseainst slhewpublicpinteresteby athak ‘body. 

Lie Shier sirexpouLenCewsl LUStraves tag nunie © eet 
PNpOt tent ESsSues: which <arise- Tm connection Ween ene 


appBoachs es Assessment -cratenis, -selection fer ater pa. 
burden of proof, and manageability given the 
PwC Rome sie and .TeSoOurce CONS travis, Lie tie 


Suuacaicwse buberatune dealing with Beryeohieiemecr s 
polmey swlrese saLesthe.ma yor ~themes /athe apie spa 
SUUECe SOT cOntroversy...A  hew comments (maya benpade 
SiWrartch some hese pou nts. - 


AS Se ssmeniaCratenia 


Liebe oo Ach nequisted stivat jehevMonoro bres 
Gomitission “interpret the concept 108 publ ies igeres'L 
Hipesivects a .penecralway that, in ¢fiech, the ~Commussion 
itselL’ determined the natume of the public interest. 
Reference to the efficient and economical production, 
fires Gani band «di. sito bu ton, 90f 1 2.00dsS. -be.clyn ac al 
improvements, -—prognessive, increase in sefficlency, 
opening up of new markets and fullest use and best 
distribution of men, materials, and industrial capa- 


city provided minimal guidelines.!2 In the 1965 
Act no attempt was made to establish new public 


Paterest cricerita. (or 0. 1 noroduce. More s pearance 


-352- 


PULde lines -ecln, Eve 519775 shia al GE Cee 
CONMLS SLO 1S tO Ld «tO tal Costall Owed CCOUl Cadel 
matters which apped st scons meme seh e apa eCimla 
circumstances to be welevanu’ (agphrase- also sused 
ino thie: 1945 (Not) oto Olver pith Wik: eikit Cine — tree iu etc iG 
shall be Nad, NGWevere. Oe ative saesd 1 caaint 


A) Ob Ma tN ta on 1 Nee alc spd, OMG tll tue cll crc tine 
COM eC Olea: 


i) POn a OmO C1 OrsGlO, ale Ge ca Soca C Olle Lani mar, 
DULehas CLS Gand: 0 Cine GietS.6 eS regi El ec. pic Cxe 
Oils 3D ThIkC €S oe oe AG al Vira oe aCe ICL <a 


Cj) yok PROMO IMC. Cha one eco lp eto Olly eee 
eC UC tno Ne Ore COS to 


d) of Maintarnine-and spromnetang. tive bd vainoed 
duStributlon vot nds Ly eon emp) O VireTe 


e) of Maintaining and spromnotung scompecrti ve 
activity [in external] markets." 


This “ew iS Patemei,t “Ot. tie mpl orlieic sian. e eget 
CONCEP U May SathRougiiapris mre lemence .b0 .COlme gnc nO lm 
have some impact” on the Commusswon.’ > thinking. tiie 
remains to be seen.!3 More UMP Owr atte ath asc. Ceres 
WhiChMappear to sthemn toebe sre Levant tonay abe 
SONS UCeErCd by tlre = G Onn sSeL.0 nu. 


The pos Tt on of (theme iitvsh .COnmis.si Oleic 
strikingly. diatfierent, frome thatvorethesbederal totes 
Office sin Gemnany Where. ina meme nic 4 se sso tly 
COMPCE? Vive ScOnseau enc coma he MOCmsDersc © Shc tc Cr 
Given) the *Vvarvety- of “actors jthatoemdy ebe wCOlsi dercar 
Lelevant--- the sefhect. on enplovment. phe inp iercd os 
10ns for management, thevetiect on exports, ‘the 
possi bilpoenes of veconomes Of “scalersthe research 
and development expenditure expectations, the 
probable consequences for prrees and seprot res sor 
the changed market structure - the Commission (finds 
Ltself with a traly formidaple itask lot va ep oency 
nature. It is undertaking a comparison sot icost. 
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lexpectédyeaand. benefits (expected) all ifrom’a public 
interestopointiof views. eReasonablesmentwhLivdreter 
with respect to the expected CONSeQuences, “and wth 
respect to the weight assigned by the Commission to 
Uiesommaniousucos ts fand/benefies., athe policy, wssne 
centres around the appropriateness of a generalized 
PUbMResI nT erestiiassessmentmotinhat as eSSettrda ly 

a change sinemanketostructureés/a, change pnieidentarly, 
likely to have long-run consequences more Signer tcant 
than the short-run implications concerned with the 
Publmeminterestamay stress (ete) theaplesentmsiace 
ofithesbalance-of payments*or/the presdnt. rate of 
UiSipmOyMenUei nes ome tpartichlar neoton).a athe 
alternatives \to-a’public interest ‘assessment ‘are, 
asinoted in footnote 11, a decision based on-purely 
COMPeURCnV Cl cimectstior (a. decision tinvoivainerma | 
COMpPeEMuLon loss i scerticiency s.ainiteva lia tion 


Selections Criteria 


Although most of the discussion of mergers 
pOLucy nine the! Uni tedikKingdom~centnesion, theswonke@or 
the Monopolies and Mergers Commission, largely 
because tot qtheipublicodistri butagonvok Vhs, repomise 
Wikthiet belt .debatabdie: assessment of yeconomic 
eonseaqnencessiand the public interestyvre can ebe 
poucdmthat. 1t as) the decision of the Secretaryeon 
Soa weasscadvased by hits) Merngers#Panélgewhether or 
MOtEPOIreber that 1sSvital.® This*followsi i ronesene 
face that very few tof the merserstelLigible for 
mefernenceizet referred sia’ fact; Sincidentaldy,, 6.F, 
findamentad sienificance in {the .assessmentsof cany 
System which creates a class of referrable mergers 
greatly in excess of the number of mergers it 1s 
reasonable to refer, given the magnitude of the 
Commission's task, the limited resources that can 
be made available to the Commission and the inherent 
irrationality of referring more mergers than can be 
mteliaeent. Ly considered. In-many cases, no doubt, 
no reasonable person would recommend (or oppose) a 
reference. In other cases, clearly, considerable 
doubt will attach to the desirability, from a public 
interest point of view, of a reference, especially 
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Whe! PtmtiSs TECOCNIZedAt oar ceneeeo m= cireh cH... 
LMpOSes  Consideuablescosts ong lier eI tmseconcerict 
and that théesaprospect of? idefendrnpe ya mereer Case 
may ndetereaiiigm from proceeding with what mene 
well have been Aan unebjectionable: acaquusi tion. 

The, CUS oretLouyrtihatamust se .eecr ers Cuma Ler he teem 
to thesionesrun, developmenteer prndustrialastiucceu- 
Tres iaaihesdectsson whoeheroon NOteEOereserar: 
norhally made withansthres weeksaor goueroment 
OLTIetals| becoming awaresol) the merrveropropocaie 
SsO-thatenuch®less. timeviSeavat Lape t EoOrean ee walt ee 
LON. Ghan Bppilwes LOFeTrclceenecrconstOcEedel men. 
COnMLSSTON. | Titeds Sui Heenteot tees try pceorepiebee 
thatssomewstudentsSsof<the Britishesys tenviaye 
proposed guidelines, usually 7oe sa pmawnke & ps paneer 
absolutéeysiuze <thypen Which, ertamerouwould wiecdcos 
Sara lyermes ud tb yin haere tPerenrce {Se ouci wan, AU on aoe 
rererral system 1s, NOWweveru DOtL 2n aereciientiewiael 
the pragmatic case-by-case British philosophy and 
might, dependine On the marke @ sivare "chosen, 
require (the referraicof more mereens thangthe 
CommassS aon Cansrespons Ub by hhand been emesis 
SOrt sof eproblem thatwesoit UGcopgire .niowe £y so geo fade 
Cringe. En Dus cCOnmen Gop op he WhOUS | VenOrca: 


Burden ot Rio on 
The leciskatronv2as.so-werdsdkehatetnerConnmas— 
Sion will reconmend. the prohvbutionsotyasnercer 
OnLy Gib Deus sAcainst thes publicuinterest ss amc we 
Wild; sccordupelve be approved). eucn GhougheGhe 
COMMIS S1 On"expects no publi ce benclaetsetOn ti Gwen wom 
LHe MERC er Se=Seven i PaLtlats vVeTrwi SKhep G1 ca arse co aie 
claims made ons behalt ,otethe ynenoeraas, 16 shasebeenr 
Oly DUMGLTOUS  OCCasionse =~ "hiyune dempanenbalyeonce. 
quences tare established: 4 And tet thesbalancesperwacn 
benefits and detriment s cis judgedacven i mtheamenoen 
Will not be condemned. Jt has been sugces tedethat. 
ror. .examplegrpunlessethe papties (tong preposediiercen 
Can coOnvMincs) thes Gonmiussionpeathatet tea? Pe beedaso ae 
of pasitive public benefit» through creatcksetei- 
CLANCY Ory by blintinreassets understhe cone olmas 
a more enterprising and innovative management, the 
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merger will be disallowed (or recommended for 
prohibition to the Secretary ‘of State). . in, certain 
Sitis bios y tt is argued that thes probabild tyeot 
Pb eed Pian cimeans) SOs t Tony = —pecause. fie 
acquisition will result in an "excessively large" 
(however determined) market share - that those 
wishing to merge should be required to establish 
that spect Puc. public, Denetits wi llaresu lt. eine 
philosophy sof the Act is, however, that the 

CCCI SMOMeSLOUMcLer els. a Neutral matcer so hate o 
DVCSUNpt On 745, tO public detriment 1s waeranped. 
(It is also a matter for debate whether or not 
SCONOMUCMENCORV, and Che empiracalestiucy sO temeiie 
PeLrLomnaneceOfe Lrms In partncular market sseric ee 
Uresehlst + yeche presumption of probab Le vputiaec 
Cor tients wimps dca te 1 Tr ethas  POSitave. Del Crate 
Cemolvouma LONE requirenente..) lt.1s~ trie,—=oL 
COUT S oie nha Gener Ociss: Gesu hULr oi n ae Ve hys leon 
Nave e omabceave d OreCater PpLOpabigkutuy OL heme 
Perevred to=ene Commissron than mergers. involving 
aeretacivenry smhatt-inerease in -mMarket™ Sharew in 

So eeeomw Or wire Mri inume te Ute det Ormd et claws 
DOsstpanloeryy DUC. ents taiuse tar- shor two.terwhemec cre 
wECUcCd= by ="tnose who believe that such hich market. 
Suanmemencers "snould=be compelled lo showed 
DILDIS CMbene hit 


Timetgne sheseurcayCOnStraingts: 


Certain’ tundamental ‘questions arise when the 
COMSst@an Wis fwuthimewhich av system such “as sthaew or 
the United Kingdom must work are considered, Within 
three weeks, as a rule, a decision has to be made 
wimethemeto reter or not, “and the data *necessany aro 
Make 4 Sensibie decision have-to be collected Mand 
aialyvea. *Ehere must be some limit~to the number 
of mergers that can be effectively handled in such 
a time period, especially in view of the many 
factors considered relevant to the desirability of 
a reference. In the case of a merger reference, 
the Monopolies and Mergers Commission must within 
six months, or, exceptionally, nine months render 
its public interest verdict.1!14 It must arrive at 
its decision through a procedure that is seen by 
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the partres Concemecutou be aii nO Ou ec 
ETESPONSTDie. Le Ust aS oe So sue Os ach oes 
Claimed DY wth Ostet p Gis ail Oe ete eet cme Ueno r ost aU 
by Hts = oman it Ne Ome Gall ratiacl veomies iy lem UL ote mAs eo oe 


the various: (COs OS) One adetrim cis: al hewec 2b yao oc 
Opposing “the Merger OrssUgoest ede ib a0 Wil 
Cheoret 1 Gail) fama sis. sites fC Cte ieleIhe geet Ia 

eftect, what -werebhts' to Rasis icon) 2b) she sean Vedra O Us 
GOSS "And, Dene RVUs. it aMUSi0 ase ine ky ashe ac eee 

a judgment sas. towwhether Or nb! Ghey peo pose dene Cem 


LS COntrary i000 fan es s.entna Wie suimd ae Pied) pile 
LMmtvere stk, e Miiat stl ee teas ke cise Cua Cie Obie matric nee Ie eo 
Sion. as sdemandineg 15 “ODwilOuUSa et tat Si ale diac ue mee 
may be accepted On) DNADDIsO Ord abe Bwele lias, sais oumcn ed 
LSerceleai.. Yetythe decisions. wienenad e sand 
presented stor pirbdi CMexaMi nat Lon, amUsit jp. One ead 
CONntiINU@Ing weasonstor accep vance woh. Uline Commits homme 
Capac EVN GOmwua ck be tie sea@omn er issues.!® The 
PEOpOS Via on. that syrericer sivas Omid sie. m0 a eDasccamnie 
they are ‘contrary to thespubliceimterestviseell o <a 
reasonables tO) dey iS ce May, Sibu Ceul can Cant Cue tO. 0 eC.c 
the resources.” which wa ll ysudeced-an saci rewr nae 
Oobjectaves of psuch a.systemarerenormousily i nere 
diptia@cult + that Abs the, statenentsonetnevunderiy anc 
PrOpOSiETOne. the fLactetiateit heroes Racca aio oe eae 
continued the 19O5Wteors lat von cs 1 te pelaceda to 
mergerss with onlylminor modi teat ons es uces.t - 
that the United “kKingdom,15) inak any Ge Ste. Ces a Odum 
demandingly difficult procedure, at Teast im the senam 
that none of thesmajors chatigessp roposed 9byven! tuce 
of othe 7b065 ACU Wepes addon ted 
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LPP MERGERS #VObIe? 
Footnotes 


Pieter eportved rm Pb we ray ta wl ng Ut tra een 

G, Walshe, Mergers, and) Concentration jn British 
industry u(Gambrid se itimiy ersiity (Press: M97 5) enn 
tChatoone, of the authors (Utton) “has ishown 
Give gbetween, LOSA ands 1965: nearly saloae £ ie 
imcerease. in the degree of, busd messi conecentrat- 
10n within manufacturing industry [in Gane 
United Kingdom] as a whole may be attributed 

POM MCV Me iS Ut ei US ie TAs oF 8D 6Gees Giraiuo Daten ats 
Wie bene bine ness. also cs bsitia mtatal eee acien 
that many of these mergers were in direct 

Mics DOTS Cel OC he. We wi Sib atl.O NCS ae de Davee 
enunneot ‘cartedis. andthey weres theymeans by 
Whatch. the icompe titi vesforces weresbrouegnt 

Um ore contr ol. "hs Hed is “discuss ined tien me to cine 
iat. were sagnificant!|insthespost=warlancredse 
me concentration, espéeciallyesintes thes 50 ver 
PReecentaAnt?Ttrust’ Developments” ins ther Unawed 
haneadom?’Mimeos Lp. 52 


Phew publ icatron™ is, Mergers’ ial Guadem Gon boa tee 
OReireadesPract1cer (HMSO. *hond0n 6 1 lOonE 
Martin Howe, after noting some of the questions 
Ghie Board™~considers > “comments, that lt sae 
Contaniane-teature ot British monopoly = 7.0.igam 

to, De*conruscd by. the IntTodUct Lone ode.Otes 
Aspects. of, GOMeErNMent policy. URe«thimk ine 
British Merger Policy)". View ACCS tebe ee bie 
(Sor rnow 197 20%, ps. 200u. oo oicy SO, BT a Oe ieee ye 
Utverouestlois...¢ ected  lOg to cUims. Whi adda 
hestehandiled. by other means.) andewer veotera 
Maek of “ability to distingutsh what icons ierat- 
Lome ane Vimo or cand, @OT. Merc toc ve [These 
important considerations] are economies of scale 
and market ‘power.'' Industrial Merger and Public 
Policy (Institute of Economic Artec s i eo 
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Sir Geotfrey Howe, Government Policy on 
Mergers, "Trade. and = indueery Ss NOvem per sly 

1973... “Wath Tespectato the employment ect lentads 
Lt is reported by George and. Priscilia Polanyi 
Gira teen ec a.s10)) given [for NOt) Le rere ime 
Merger an /ehe private ty POwned 7s t.ccrl industry] 
Wase tha c -cmp LOymeneamEOspectes. In thes acauined 
company, and) in PalruUreutdrs oun ies pire rt 
Glasvow,. would be Maintained atter, the merger as 
Mine Parr Tradmne Bill and Monopoly Powrey. 
the Three Banks Review (Jume: 19735), )p-..54) 


Thespecwetdaxry ofeSotates lta rent@be saddedq, 
Uronty have taken winhowrccountmassuGanees 
otftercd By theracuurtrinuet Lolo miign cach iim 
decison not to’ reer ra .certarm Merger 2.ney- 
Korah’ hasvexpress cd-concerm as: to. themrole som 
Such “assurances inewmereerc (ponte y 24 NOs UmOt 
these assurances vare dtr ecult epordual elt ys 

No doubt they are offered in e00d faith by 
Manavcerscwhomintend 20, keep onecood steans 

With ChemBoardp;ote Trade... Bith Git eums Gances 
Change, particusarilysat  tieenanacememtass 
replaced:.... the, lacksot.precased One puowid ea ma 
good excuse for noticonp lyino eweth ebienars 

it, DeCOMmeS. expiensS i VenmtO dos OsSOMeRy Cause lc ee ue 
ftjus hoped that'iheyvhavVe siotgonea thy 
inpiwenGed thé. Board. S.decusi Of minO ae CO mach or 
the, partrciilar mencer concerned] | a Mewce me 
and the Monopolies Commission", Journal of 
Business -,baws £1969 -op aso al. woeo a leo Mo Be Gaeucas 
in Jp svoamuels:, (ed) Readings gin wMewvvens ane 
Take=Overs, (Paul Elek Books, london geb9 /2 x 
PASSULANCES "Should snot bie used... 45 ean 
SLCernariye seOune Penence. COW tie. COM ismso nl, 
Analysis of their “ustuticat rons, scelevance 

and practicability. cshould be sdealt with aby 
the Commission, i wAssurances «should .oUhywene tiie 
outcome of a Commission cost-benefit analysis," 
De LOO UALS en Silt bem lan di dlis OmCGn 5 iacthees 
'relrance on Tindertaki nesrin.-9d wer VywoOU mt 
Satecuard sof thee public ainteresit a7, tine 
necessity to ask for undertakings about the 
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behaviour surely, reveals that the merger would 
make the market insufficiently competitive." 
see his "The Management of Mergers Policy" 

1 S. Greta ei algo elo Reema evel a Bayt: Managed Economy", 
(Basil Blackwell, Oxford, 1970),.0. 128. 


Deen iton RUS kT lic "Mertrer -Controw = rire the 
Umetcedskinvdom' Mimeos Seni nai Ol) Orit 
VemluiGes/ cand Monopol iZ in. i lon Wo een elias 
Bais se lic. 


In the,conglomerate merger found tobe against 
the public interest... the maj,om sie: waseaou 
AanyY,implications that the merger might have 
BOC COMpeCti tion... Instead if was tie expecca te 
ion. that the merger would have.adverse 

COmcc ier Ce se On. Mia lao 671 aol seit iaiec se. ica mete ant 
Prom pee.d oh eC Omm 1S SahOn” storie are ny intron cuca sella 
Sy ere PE Gevalia PNP ome Orobeyraclom Mare Lem (Groneccehenwencetr © 
MeO? Caso Sti ex UDidteesc wa) S.C. Ollie pert halal nl es 
Dele ive leWasn Cet 10.0 ee le. Om Mies culbOdt 
Sone Cd lato ot men Ram kool) Oe glad Ree sion 

Was Ot weny lakelvito neve. an odie Soeie imei 
OieCOMMict It Ons sbiLt) Cha tne Mel fe.) Ges eae ter 
much te Del expected. tOs,0D Sra be. ae ag Net le UD) 
jnierest because there was.42 Ser 1.ous gf Sk soe 
Bhewetd LC Len cy eaNdeetr adi no: iV O ICs te ste alsdaee oie 
MOU daube. adiwces 6 lysate 6 Ct ed. et eulOs SMnOd 

Sr Palency WOWLd wdVense ly sat tect at he ou pilieo 
intecest, imc Luding «tne bd lance Ode) dyed 
(p. 764). The substantial number of conglomer- 
abe Wer Cers pererned 10. the OG Omm os 101. a (sles. 
Bold ise 1 CT Cad es O be 0 ONC Ta Die Oh Ciea rahe ages 
MeeoOer sw Guice. Apart ty Ot ne wet ec Od) 
eonpetition that is..the usual foundation oF 
MeTee rsa policy i (aDG. 1 Sa. 01 (Coils Co Sala tina 
Dostaniain the United Kingdom). «ger Olah is 
pOTMUROL Vaew weit 1 seperhaps. mis Leo digi e? gap 
treat, mergers. policy, on thertnrtved Kime dom las 
apart Ole COMPELItIOn DOL ya gs OLN eraonad 
competitive effects can be decisive. 


-360- 


Thus point Nas been etGesscd Dvr runes te 
Sutherland’ in his. suud les Oteme nee non polsuGy 
in he 1Uneed Wine aon slid Po CUs Sines Ome 
case (Great Britain, Monopolies Commission, 
Britash Insulated: Calilendem ys tabi estrete 
and iPyrotenax td, (Report oon (propos eu 
Meroer,, London, iMoO i May. Sil aS 7) in 
whieh *thesmergerm Was iPOUTLG@ nO! (Gor DetCOnt Grainy 
to che pubic wnterest shel wretesr hu wwoumted 
not be sda threw co <conc-lidetivatt. 1 ee cine 
1905, Nee had been based. On atest. Limewire 
it had to be shown that a merger would posit- 
Lave lyr ad Van Cer at CiepUD bine eh tec orey meme hc mec Hie 
Nerver, would: moOt- havewbeen pasincd iby rule 
Monopolies 7Commiussi0n "ie Mono vo wiles 
Commission in Action (Cambridge o Universi ey 
Press, 1969). 2 pia 05.2 Pile Wie tes: yoda taecne 
Monopolies Conmiss vom “owes tthe -mmpreess jon 
that it asi taking retive: eh nd ole shorn 
of words used in the fmergerj reference.... 
Whether Che, merger world De: comemagy. (COserilc 
public interest". (Devasoi)), mut Cem manetLe semlin ec 
fditure "Of the Bre Grs1) pO CeCdUGem Um Ge Ulan ce 
the demonstration: by “che meno mio ft irmse uaa t 
PUbILesbenetttoywi 11) be pmoducetr | Vvawnous 
commentators (have Made -thetpoint that the 
need to “Gemonstrate speci irc wpeleti ts. wou nd 
compel “firms proposiny to mewee tor cave amuch 
Nove schoucnt than, they. OW «lo tO mile dite toutes 
Whe hebDy clhicaencics mig. beweme abiezed..7auG 
attempt, 2oO: Cudaitrhy eli esc sexve Ceca ret uc clic 
Pains, wine: Cendency —t One erin seeco rue ied celrl & 
aA MET Cer (CO 1 Ves Dath er we remre tbOme mm 0 Om thicens 
important questions has been noted by numerous 
Students of merger activity. “See Ma wbeesiley. 


Lie Ge GA Ree et eae Mergers, Take-Overs and 
Lhe: oDrucru ren of industry, Cins61 tinte? ait 


Economic Atfoairs . London. 19 73h) An ampo pean 
feature of the increasing study of mergers of 
DeCoit ey Cats. Cann Or yg td leteOl WM ()d-sloe aece Dl 


detail, with the apparent general lack of 
economic planning by parties contemplating 


tele 


ez) 
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merger. With some notable exceptions, mergers 
arermory, ait: s.cemsy,. thes Tres ulity of, welds thought 
Out corporate acquisition strategies. Few 


Comere tie: pilians <ame aids fore tne, edtgeetaon 


On 


(Pp. 


let 
be 


a) 


b) 


Cc) 


Putative economies.) technologacal) gainews 
Japp 


may be pointed out that mergers policy can 
classitied) ant ov sthmees t yipese 


Only the competitive impact of the merger 
may be considered so that the merger is 
condemned) af there,is an s"undue™ meductaon 
Cteac OMp.et) 1 stone: 


am vevaluation of the meroer, may ibe made 
confined to a comparison of detriments 
mesud. ting) arom the meducti10n ot scompet den 
and benefits resulting from increased effi- 
cHuencaes* somthat the mercer is. condemnedennu: 
ane, sharm.<f.owins, fmom, ech.e adamant ionsow 
COMP tis ON 1s por eater: -(Mnwha bev eters ciices) 
Ehanigtnie.oains) from the oreater ett uc emay 
My die wsn).0.5.5 1.01 Cr: 


an assessment of the merger may be made from 
an extremely wide public interest point of 
wiivewim ¢ al hhicss gp biliizema miter Site gapipmoacnyacam 


dieady Pog itc alanis gto satmencvemdbeuneeconme cmmed 


MS gac-adinisst: dime apirb lasc:fin-eme st wexenge awe 
has) eno simplications at sald, fom competition, 
Lis mim ‘the sjudementt tof -thosemnesponsi ble oT 
the! yvassiesisment fit, jwoulid) srediice yornrrictency, 
or produce some undesirable consequence 
unrelated to competition. 


One eGommnssomedy,) GAG. Alben. usr quotedwas 
£01 bowis:t) tq! The feuds anice go Ven abyetine Acr 
consisted sof da &storingyot platitudes which 


the Commission found valueless, and it was 


left for the members themselves to reach their 
own tconelus Pon's aby srekenencesbo ythe assumpt— 
hons;eprincples jon sprejudices which their 
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CY anaes ands expe .emrees Caused ate linea a a pily 
$0. Sc ononmievara dus. eNGe'o MCh IP Ona ya 

Which Way Monopoly Policy, (Institute Od: 
Peomomic Atrairs o) London, Loy Ole 


Geunoe Wand Pras cull ba? Oot vol itor =. tinea TG 

Mem Piva. is) dS DOW OC1 Ga tale (0 1 tC.O mip CalalataO tie css 

{He means tor Stimubeacime Colonie: Cl mit tet cys 
They Wave CdOubts, NOWeVer . doe wOn Wiley ied mo 
NOt “thts om phases: Wo tol Jbl: ear eiere Gemini) Obras) ea 
Vin Dane oubar. CNet i,e Gude 40m bl ome. O Ninos 
SOs SCC UGoaiuly “EO lake a COO tO mrrOrc cm: 

Ep VOVilen.t= DLOS CC bo = Fa id we Om CO, Laat iit comme 
Com Sa dea aly thrmas Pde ired mice Val (r= mninS meter 
A5.- COMDGrOMI Se CO OTeve me AED Ce day Oils ler ommods 
COMMmet ial Of se Wedd) Crud Ss Sol oc nent Ci Cann che nr mr 
De. EC ge wee OF And Ve" Kova Ll. un Cre onan 
Trades eNct, Oy. aid) Une e Uic Caio Ss One ic 

DO er Ow = em evans” Ole rece, Ge tic. ey ea Oe One 
Writes what ‘the Meweyeu Dl ich Inter 6S bade inate enem 
Tass Ai leew sy UO. Wave war os OMe eer i) Gere Tae CoemrOny 
Une, COM Seon s CeCe VUSs LOIS wor Ce. © Omnis 
SLOM 2requent ly cCoOnsaderce. the=sde sm rand lacey 

Of =COmpetition and the "Whterests o1 tconsumene 
Wien tle Jor pomivak defini Lone 


Brians Hatnd Pereainias: 'C Omin cn te cmrOlnet Meme Xarcet 112 
machinery [that] confronts the Monopolies Conm- 

ies SAO owt thea b side alsin Of Ron ek dy 

Gass tel ive (26h Om, funy enrich ive Dike) Bars: Serr Otis On 

ine piiteres ted pdt Ci corsa) Heder Med pine ie 
Diiteres te.) 7 And” Nestetneoe Sowa se es Che em ca: 
four monopolistically=inchkimned buyers: arranged 
SimuVEaAveousMObrers vthe immachinienywewoul dsibe 
swamped," Either each merger, wowld be examineds 
but inadequately, or sioomenof the mergers would 
not be seme 60 sehe: (Commies hon sede iat ce then 
inportance ‘to “the publ re interest Jains Gat. An eee 


Gt vals 7 SOpise1 Bl no CewelL Oy peas. 


In the view of Michaél Beesley "thei Monopolieés 
Commiss Lon experience thas -shownrt hatiean 
mp Ossi bby “di Privcwlt "taser ok scomteie men ise 


16% 


ives 
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dndiesist is required for a icasie-byacase 
approacniCo!l mMerper Cconurol lt) ist eineoncei 1 
able that case studies ‘could assemble ‘the 

pe menraitte revendien Venn, band interpret stein tie 
tame-s'cale! required motto rustrate Merges 
Disd Seo Fin GG? Allelem eee te) earle ODe "Cope, Oe 
BOR DT Oe & Mer UC ewe tan de Gakts #Rhow Leys aa v 
also’ be quoted: “In "terms forthe evidence 
available... a national cost-benefit judgment 
on the[bank] merger clearly was impossible." 
But “et “es tthe working iaisstimpt ron ons che 
United Kingdom procedure that, despite time 
aenderesource Wim4 tatvons', a Watlonad sfudeme ne 
TS*possi biet. Crew tandtRowikey co 7onl eco 
Supsest that "if-this> was thew Dest. cima ed 
welatavely well-orvanizeds. well-staffied and 
expertenced anvesticatory Dody could produce. 
BieniweVitheresis voodyreason Lor Callamoeines 
Guestion =the pragiatre approach Ore ptecemeas 
Vives GLoatlonvs -"“VAnNTT trust Policy... VECOmonmrrs 


wersus Management Science) Mooreate VanauwWaus 
pomeet nev iew  CAUt umn 2h970)5 pa sae 


GeGesAllen thas "expressed thewmatter as Lohlowc: 
"Whether any body of outside investigators can 
draw the distinetion |between mergers which gare 
expected to promote -etficiency and, those oot 
Witch the main result appears to. Destine 
strengthening of monopoly] is more debatapkes 
But etney have to'trys.: simply “because some 
Mergers “introduce an unacceptan le degreeso. 
monopoly into particular industrics” wathour 
any compensating advantages and there must be 
some independent body to advise on what should 
bersdone oY OSG eC, UAl ben. et. a1." 0p... ¢ bia Meee 
EO Ae 7 eee ee 


Concern that so little note was taken or 
suggestions for improvements in mergers policy 
has been expressed in a recent study of compet- 
ition policy “in the United *kKangdom™ > Centrot 


of mergers is a major problem facing government 
today seyret. thie: Gh9i7 5, shes Lar gions tCOombagia es wien 
a process) Of dealing wast hi mer mease whieh has 
been showny to (be:sby ) Cuagnss po Ben treads arbi tia 
TV alo SWIG Ge S670 -CNy aScik tor tans Onley ee iasnse aos 
unSsSatistPackor yipas sevens... oh adieere erro s cigeie 
1Odie,! DOU tea Ddisscret 10m wh aS aii Cel ee clea natch 
Simply makes ,compie tagt2 On (policy qm woreaD | ed 
the area, Ot mex Germsyis einto uw Ol Lda thence en Cc ima cmtecae 
hadesthe: baw. been. «chanced: sant is ach ear waves tina © 
Mergers: whieh) isaeonigta cant. lye reduced scompe tet mem 
wererdec Lamedy iqkbecalex' Mi aowomnyye ture boom 


Ws | Maunidier.; oW., lowers » \GOMp Cita Ol Bl eel too 
Indwstry Ghondon 2 )Geomge: Al kent icelnw ine 7 ae 


Diplo cial. 2aor. 
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BLT) aBONO POT 7 Lun 


The Monopolies and Restrictive Pad cru ere 
SE yuityeand Control), Act. 1048)" Ws "ehe basis sor 
the United Kingdom's policy on dominant firms and 
eee vor ats policy on monuopoll zation... Prior med 
Pe omeune MOnOpOlves and Restr cline wprac tice. 
Voteoswvon established in L048. dealt maivuy —waee 
Po SewilChs AS a group, -OCCUpLed, a monopoly 
Betton based upon agreements restrictive sot 
COMPeteit Ole Ounce ‘that "Lame such camel based 
iomopoliies have: been the concern of “the Resist rar 
Genes bavative A. trading uNonreemnent sr cskioe, Lov oy atin 
DipGeCuOm- Geneva £0. -baiin «inad Uno aid «tine 
Rewuwue Cowes LaGeuces! GCountas Hence y ithe unaun concern 
of the Commission has been the conduct of dominant 
or mae Gikcdsp.c, 1 lath eOrL 1400p lei’S Pie? US tell ace Gn caecum 
Gi arotms OCCUPY INS .4, MONDO Ly .piOs tO leeds adic Uinecaims 
Meme ers, as a type Of monopolizatiom, were ououc. 
Due weGOl Gros piiy 7.965 sand eed. 1.0 tbe aced be waren 
ieee 


inte Le 5.) eM OTLO) Oil Ve Ga S.6.StaW ines e1.6 ic taieeds 
CieeMonopo lies, Gomm uss ton olor ed, spaLbinc sunieine Sic 
assessment by, Lhe Board, (of slrwade Or ~app RO piewa te 
SEG tat Vent, po taCe.,, Cepemdiane ror ete, LO Calton Ot ada c 
reference authority. Monopoly situations may now 
bewreterred by the Director-General of Fair rading, 
Oi as bebpomne.,~ tive asecre tary: jot: State. sNspowa Ul 
Henmcens. the Commission reports to, thie .oeciweta wy od 
Siiaoe awist ht. son .m0S.t refemences . al tise sds.sc Seen son 
Piienuse cer Led ‘SituatLon: JErometa pil bic. siulemoc 701g e 
Gtesiiew paking smecommendatilons » ow hiiche anes pa ey, 
Amis Os ans 0.0, pwn at. «Should ober roe: G0; meatedy any 
detmimental aspects kMhe COMMIS Sao, adie ata Tes 


hom, pte, .b9735,-haie .bradaing Acts wighew key 


Seton Syaidy, be, noted. 


Section 6 defines a monopoly situation as 
ein tits ist ats Least Sone quarterla change from the 
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One thirds Salida md. 1 1948] of all the: goods “om 
that description which are supplied in the Unvua 
Kingdom are supplied by one and the same persone 
Covered “is ‘the case=in whren™one dUuartecr Ot pause 
the goods are supplied by- more than one. personae 
"so conduct their respective) ettatl.S acrid sae 
Way tO Prevent), "Trestricte “Or (dist0Ont sCOMVeGU Gea 
im <cOnmMectron, with, the proce tl Ons Ores UD Dimmers 
goods of that description". “Oligopolies may sen 
be brought within the confines of a defined mora 
oly Situation and so become “eligible for retere 
elece 


SecoLlon = / app busses the monopoly 2pos tt. mere 
service ‘(4 1965" extension Of *the ‘original 943 
coverage), sand Section 9 (states, that’ the rete 
May “be? bimmtved "Go 4 part ot tire Unitederh ml cer 
Prior=to 1975S, a ““substiantiabk part “of ete) Ursa 
Kingdom was the wequirenen te. 


sections 48 and 49 -deal with references tom 
Commission. Section 48 jelates to as mnoncpom, 
reference. limited to the facts and sineludcc amas 
requirement that the Commis s*eone inv esieig at cman 
report “whether any ‘steps “(by way of “uncompe (i ca 
practices or otherwise) “are “being taken: .. “foie 
purpose of exploiting or maintaining the mMonopoms 
situation aid, sth iso. DyYAWwiat Un Conp ceive 
practices (or in what other way, and whether am 
TeLTON sOY POMiLSS On. tn Ss tater Diab tess tame 
existence fof the monopoly si tuatron mind ert som 
Whatractionsor (omisston and In wie Way els eo 
act rep tap te 2's el hes mites cw Moire Gibe srr parc imcEs 
exploiting or maintaining the monopoly situations 
replaces. the 1948 language “as a result “of “or —aam 
the purpose of preservyvine .) those condmt rons = 


section 49 moves beyond Section 48 when, am 
addition to the matters already noted, the 
Commission is to report "on the'question whethes 
any facts found by the Commission in pursuance (am 
their investigations... operate, or may be expec@ 


Soon = 


Co pemaie teas din sienthetpubidietinwe test iaeilnd 
Sec tAon) TOSSES One to list» Certain oarticulay 
things to which the Commission may be asked to 
Ciicwimealis a ttientaonwe prices charged puince 
Povoinencablonsynrefisalsntossupp ly japrice or 
OGrensdtscrimnanativons Lhe); Gommas'stonwwiel derthen 
POchomon aticiindi catbeda practice. 


Ebeypublierinterestyconcepts tobe app Isedaby 
ive sGOmmasisi+on Has been. considered an the discus— 
SemOmrOLNer ser spo Iivcy 4 PeGnay Sa caapinbe =. Oded 
Cliath oronglI438stoyl97S, thespublichantemest wase 
wyecupect. left ‘tolbejdetermined by mwthes Gonmassaon. 
ieee? Saycty fby) aneluding sa’ specificereterenceg eo 
themdes@nability oficompetitioensymay resulsFinga 
somewhat changed “approach to) theypubilice nite peste 
DU Severe ish reasonytolbedveventthat Vihensubstane 
iiV.cetetno ct oLethe fchangenwilaibeanini mds, 


Secwronmegod (calls for “the (Commissmon. wicne tiey, 
iehGeee ll cusp mb Mince -rn Ceres t “lik ely yGOmsb capa caremperc. Ly. 
Mayooucd mat Ons peciiyythesparticular et Boges 
omens erlo Un eCapUbDIaG “Enveres tf! Sandatvc considem 
MWiiaeoeronenn( ht dany \peshould ber tavenwsrom the 
DimeposeeOLeremedy ine VOrvypEeVeEn Gin: Tehos'ekady cigs © 
Pun ecus andinay Slane theyzrthink Shion anieludetan 
tiene sce poreirecomnendathons as to GsuGch tachronee 
ines ‘appropriate, Minrsterveis thentauthoui zedaepy 
Seetion so -tomexercise by “Order madeely“s Vatusory 
Msttrunrente thos eas Sioned powers he “corns rders 
mequastte: toPeremedy or prevent *the*adverseverteers. 
Theeassioned powerssincludéedeclaring?intawfud seror 
the "paxmeneuLanhiris "concerned )-a ninber of * pr eeurces 
including brod™= sale So Vidis ceri nindt lone pretenenoed | 
consaderata ons, Saind'*pri Cetdms crimination ;moregver 
thesapproprvate. Minasvem ay specrviy *whataprrces 
May= pe, Chara ed-, 


tne sim thew l1o7e we eas tater, ands the Bo43 
and@ether- preceding "Acts Vereate +a considerapte 
Dower =torethe, soOvernment; “onthe tbasis \oread 
Monopolies Commission finding that certain practices 
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or effects are. Contnany. £0 Vem pum Cmte Give sien 
to regulate the /ConductsoPViirms, wore proupseus 
fixms: | in? almonopolyy posit] Ontanmd ya et tice ined 
manner deemedoharmiul "to the pubize, 9" Peesnoudd 
be stressed thaty in nearly “alt Caccs, aieadveroe 
report by the Commission -1s"i0l lowed) inote by man 
Order; "but by consultations -andsncgocra eons 
whereby the firms undertakev to behave in asmanincs 
judged by the Secretary cL Stace: sUChUCrCi emo 
remedy the effects condemned by the Commission, 


A Listing ®or some ot "Chew pract roeesew i relmiranse 
been regulated following an adverse’ report by ‘the 
Monopolies Commission should give some indication 
of the range of matters that may come under the 
Commission's scrutiny and result in a recommendation 
and hence some indication “of the extent  toewhiecn 
the freedom of ai dominant’ firme voeconductares 
affairs: as 2t sees f1iemay Deo limi wed. aNiag 
follows 1s intended to “be "Whiustraeive only. 


ine cies cad Peretiiverseed assurances were 
given not to seek unreasonable profits on monopoly 
MaGerivaseSe Wein wallpaper, “9 undertakings concerning 
further acquisitions, e€xelusiverdedling wander esac 
pPULCevmaintenance were given  saluBporroL supply, 7} 
the principal suppliers gave undertakings dealing 
With the time period for solustagrecments, stul) oem 
Forcing Pand?’further acquistevons erin rcolour film, 22 
undertakings relating to 7a \ reduction I InabieaprLece 
of films and processing charges, retailers! 
discounts; exclusive .dealing | andytic-imn See 
were obtained, In household detergents, ~- an 
undertaking was accepted whereby an alternative 
range of soap powders and detergents would be 
marketed at a price. 20) per’ centebelowAthose. or 
existing: lines; ;\In¢this*industry,aehesconmmus sr on 
had found the» advertising, promotionsangmpuuec 
policies of the two leading firms to pe contrary 
CLOPtRe"publichinterest..and ,*insadeare aumco 
recommending a price reduction, had recommended a 
Ssubstantials(40 per -cent) \nediction = ineselli no 
Sxpenses sc anst tins Loar exhibition, *4 a number of 
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Commission recommendations relating to flexible 
booking, allocation dispute machinery, tied-in 
Deo tatiims. and other pract1ces sled. bo 
ungertakanges? to =H Sonos the recommendations. In 
infant milk foods, 4° undertakings affecting 
distrabutionitouretail shops+were:acreeds toe. in 
Cecagulosi cy tibres , it was agreed to cease 
Peter entra lp prices to, certains customer sien 
clutch mechanisms, */ undertakings applying to 
pricing policy and profits, recommended prices 
aMnapdiscounts. anderesitrietions- ons wholesabers 
were accepted. In breakfast cereals,28 future 
Diccesmcreases by Onemol therirmsewere:-to 
require Sovernnent approval « 


In addition to suggesting how extensive is 
Chem conrroin potentualeiny ther United: Kinedomis 
puOcewUunecetOredea line wath dominantatarmsymene 
AUOVERGISCUSSIONNAS 1Nnducativenor the ampomeance 
of undertakings’ agreed to by firms (rather than 
Ccdcree Veiner mMposedy) in shegcontrol process: 
Ezobienssantthes policinepofr assurances, nel engine 
dite rcwltynoti quantitiecati on arise: | The needm@ to 
meconsider rtherappropriatenesssof original 
undertakings in a changed economic environment, and 
the possible release of a firm from undertakings 
which are no longer necessary, may also be mentioned. 


fies boa lowinen observation by» Joly eta ong tire 
Unawed Kingdom’ sy controid off dominant > firm? abuse. may 
betquo ted, 


Reculatingapowerssare not Timited,. 7 covine 
eradication of policies which are indulged 

in for the purpose of preserving market 
domination... regulatory powers can extend 

to policies which are simply the consequences 
of market domination... such as unduly high 
prices or excessive profits.29 


ASH OS 


In thiGreonne ection. 4 (Sa aeemen te) yareie 
Monopoltes "Commis sLOn=1nVONes0 Pt tet repo use Pomer 
par ei Cuw aw min Ven Sie 


When): success “heads »tor agnosia tl 0mno Leia mess 
dOmi nance 64 eerste an Vobves.4 5 pages ON Sa bask ice 
tou thes publ ieninterest )) Siler le Piece com 


appears “CO US? COM requ el Limon eap ies entices a. 
that the Nonovoly es upp lieresivould isc ts 
POsrtion toe ensume. that’ the gconsmime reo baits 
rood=quala tymand “eltacwvente Sion vi < eeraty wee 
lowes t~pYri Ce*- consi st entewhtiea fan epneware 
vor the supplier. 9 


The power tconterredsonyvtihe.Pevcmineit »p yaa 
monopoly Reference provisions jcan hand ly awe 
overstated. > —Provided® thate the monopoly congietons 
are méetvand thes 1973 Ae reduceds thegmarmkveims fh ame 
Yequd Femen CURronitos Sper Cele BbOe Zompie ruc cil ce 
reference to the Commiss@onymcivenait he mespons ibis 
Ltyitor Treportinee en anye's Cepsak ee takiecne eee nor 
the purpose, ol explo riino sor Maw mitaen ne eee 
Monopoly Post LONnte can “subyece temen ain ini tao 
Virtually aki thestaeieigey ties Ot et bicmt i iis gogo 
the reference applies, vandy 1 oadr po grecomnend meron 
as to what acta onsimrent appropriately bereaicr:. 


The aba ditty vor a-tarmeto tt akwemadwen tave Hot Bree 
PLrOLfLe-MNakwing Opportunities Bpmesen to sbyag mi 
postition Oftiarket power 1s) then rable toms vce 
rest Preimt1iNsSoObate as ute Ser Char ywOmie dee fee 
UDOn- hie COMM ssn ss MS econne lh dal ine nce. lipgwicseT ies 
to- be WwentionedstUhat these Vest rain pede es 1c amo one 
impartially jf to1ai1l Liens O.ccupyvom oe eee iron ely 
POSTON Sela wane apa ye om ly oar mora c Baten ee 
performances of which has “been anyestivated sby “the 
Commisspon- and, found sromproduce “result ssen cn to 
LAvVOIWEe>SPECTEIG practi ces = Gontuanys cosmier pupae 
interest, Teme isa pa ceordi1 cl yao se sie lecitaiae 
regulation, which may" oo mays not! ber rariena pre ivcn 
the actual pubive anterest impliedti dis soueune 


practices followed by powerful “firms tthnmouzhoutec 
economy. 
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Although the Monopolies Commission is 
Adve sot yr Onli. at 1s. trom, the authority to make 
references to the Commission that power derives. 
Hence,, Significance attaches’ to Parliament's 
decision in the 1973 Act, to extend this referral 
authority tothe Director-General of, Badr. lrddine. 
whose independent status has already been commented 
upon.°1 Piel Sette that 4a mMmonopolywenoherence 
proposed by the Director-General can be vetoed by 
aeMiDi acer, Dit it 1s unlikely that this, veto  poued 
Wipe mwidelyeused  -especiallyeas the Tretemnence 
Wiiediroadwehaves been published. she, Darectorm 
General eines retrerence policy, caneros pond 
CuenetecOo,complaints about the behaviour ot ferns 
occupying monopoly positions, or to the assessments 
Madey bDyahisS oiticialds of the strength, of icompewmitave 
DaGrvers ein vam LOUS Industries. and) Cie ei C cicemons 


PLODaDIiisty Of, Dractices, harmful to ithe public. 4 
Cie e teu lr ye On tare. ©t Should = be ono tod sama, 


Pima ie cet Cete Ons. CONCCI NING.) Chemin Onmicines 
Pome IODC Ca. En Teter ences OF Cle tS ses ar OmsDeG 
COledetod. = Moreover, TOlLlOW IM? a COMMls> | Of sn cy Oia 
Mm omeerec Nt TeccOor—Generan wio CONMdUuCcuss Glc 
NeComrarrons Mntewacd sto “remedy Chose. S1 Lud t 10 tome 
CumcOmreet Close, Dhactices tOund aumiul tO. bile 
PitDigtcemewAnNd ewiretner et hese ee O Ural PONS. Gc sl Wtrmian 
aims terial order or undertakings,” the Drrector- 
General will take on the task of supervision to 
make sure that the order or undertaking is being 
observed. °° 


MESiTour heelumi ted “by ithe mesour cesttavias td aplemgeo 
PhemGoumic sion «the: United Kingdom's jeapacr Gyr yea 
prevent abuses by dominant firms is substantial, 
And, to the extent that a willingness to make 
references might have been inhibited, prior to.1973, 
by the political environment within which such a 
reference was made, it bears repeating that any 
Buch polsti cal constraint, at tiexisted, Nias now 
been removed. The Director-General has thus 
assumed the central role in the administration of 
the monopoly control machinery. 
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lt as “evident: from aes (reports tein i ehirc 
Monopolies Commissi1omy 1s) prepared. Co) weaciiasy cisy, 
broad pub Uire Anveres ts tec vo dsO Noten br emai c 
periormance, Of 2 MmOnOVO ls VCs ha ie ee io Lee bo 
Commiss von 15 Yeady to %make” jideieies Meet Lauicamiec 
such Prac twees (as Uyi ne. prece dis Ga Tiiirchtelol, 
exclusive deadline.) and 15 or On, oso) Odeo Wha licer ty oss 
CONCERN wwath (ene =1np I Cartons, (0 tars WCiieD crc aot 
when employed by. a firm possess Lie markepspower 
has lone been a theme tor Vantrtrust 2s eet ris ee 
SUCH PracuLees Pulac  Ule she rim IOiro 1c lea iia, eres 
Ssugvestive .. in -addatwon, “Woweve sn, tie aC Onn Mees wort 
TNeerestisy mt se lh hii ep ha Ces  Oietsy ar Cee sass 
Judgements, as..t0 the Teasenapleness (On Dag ne Un 
PLPCeS prot cs ANd +COSthS ia cae Ou. 1) diet Cu Maw iy 
Cosy tOumMake, even apart.-from Weastremcme 
Cine Usa ie Ss saa Grins Sti CeCe SieevOrem Dh OnE Metts, amen tnn) 
arravaine at Such evaluatlors,, saccoumoumnus tine 
Cake Of (ties car .e eo. il leo ec iC an O U Cun BO rime Ci Cceamm 
Pile one Ware 1OMsS. ane pa OdihC mio oatO Tatoo meme ee 
ePiicvency Of. tie Pen Ceoip i. Ms ceri mime 0. tt) Ole Ole town ony 


Or PCrMLrEecCune sbNem tO sis ier f.) linemen msG 1-0 ter OmiCl oot Ore 
wers Li thie Uri enesc. Of ay oe mi Ce eet © vam ays 
May “be oi wel weal cht Net hy CeO ye tas eet ee ceo 


nore than One. occas Ona pronres “CO De suid ccep masa 
hiveih,.. aid) tiene tore so07PC 6S s0'C Os Sano eye lima dese 


unacceptably high; the Commission concerns itself 
not. with monopolastic abuse. a net he: mera Oweesic ts caper 
directly anti-competitive acts. or predat ony, behawicrs 
but an, the “broad sense. of the impliicat ponssnom 
consumer welfare jot the way i1nswha ch market powen 
15 exeriocmsed.) “Thus, hadi iledi. tas? motiedstaimecady , «tne 
Commission to recommend and the :povernment ito 
accepteundentakines atiectimner price si ands! rote 
from dominantetigms 2 inessum.. ct lven.s as Gommirss 10m 
investigation 102 ‘a> dominanthe damm Comers miro Tou 
than active monopoli zigebehav tours a1 essemoee 

the Commission assesses the way in which the firm 
performs andwwhether ‘or mot: at) aso censuses 
consumer’ obtains good quality, and effticihentes euaacee 


ati the lowest: race consistent, waithee: tage bewang 
Oe ite SSO. po ie ie 
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ND Ds Hw MONOPOLIZATION 
Footnotes 


In some 115 industries the leading firm was 
thought to be responsible for between 25 per 
Cental 955. per Cent -Or Droduct ion somtian 

the 1973 market share change made such 
industries eligible for a monopoly reference, 
WieEnOUGstne Need, LO, EStabl lsh wate oo ed 

cent of production was supplied by more than 
OR C= P-CPS-O Nd N--SUCN dW Va St O=T,e S-bbdac © 
competition. The decision to reduce the 
market share criterion was evidently related 
corasveseareh taindines that “there is a emucn 
Da-o- 2-67. ChanCéthat—anti—Competitive behaviour 
WillVoccur™ when the four-largest—suppliers 
Pe COU te Ole dy el aCe tc) Ow til Cmte (eevee nine 
Market! sir, Geotirey, Howe, 2s sMinistorecor 
Livade.-and—GOonsumer-AfLaa7-S.. had, Tliewso/ 2 5 
referred to-market-dominance.exceedang this 
winreshold range’ and suopescted that = a 
somewhat lower figure than a one third share 
of a market might be appropriate in new 

156-0-1-S 1-4-6 ON ey  V-Oll---1-£— ONC 1-5. pi-ep-di-ca tO 
areach substantial. Slonit cance. (Or Llc eo timed 
Tescaron tindines,, Jt tS not Cclearithat 
reducing the reference requirement from 33 per 
Gortt0—25—p).er=Cen t--dd 6quatleuv~-d-cdloeW LEN Cine 
problem. It has been Sugpestedthat.'an 
wlternative, threshold. 1,¢€.. erther. controlecm 
One.third by one. firm, Or01 one snalt vee 
four—lLarcest firms tiochthave—been—establi shed 
inet e.ads.---o6e- JANE S—-Px—CUNNLDe Nal ——tne Far 


Trading Act 1973, (Sweet & Maxwell, London, 
Opa erat pp 1342 be 


Great ‘Britain, Monopolies Commission, Report 
on.the. Supply. of Chemical, Fertilizers (London, 


HMSO, July 24, 1959). 


20". 


de, 


Late 


Pee 


24. 


setae 


Zn 


Ze 


Pa ory 


29%, 
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Idem, Report on the Supply of Wallpaper 


(London, HMSs0. Janu aye, 


fo64 = 


Idem, Petrol “A Report on the Supply of 


Petrol to, Retail lerse.in the Una ted shingdom 


(London. HMSO Reiss 2... 


LOGS ye 


Idem; Colour Fall ie ha RepOnt ls Ctet Del oUpD Ly, 


and. Processine (Ot, Colours Fi lin Clon dom:, 


HMSO, April 21, 1966). 


idem. “HouseholdgUe ter rele Shia iwc Olemol 


the Supply of sHouseiolds terere cits  voudoan, 
HMSO Ai csc Soa O.On) us 


[dem Pans: Repo tionw te me Un pL yorOl meni 


for, Exhibition an Gianenas 


October 28), =1966,). 


(London, 


HMSO, 


idem, Inhanty Maikhe oods. te Repo tOls clic 
Supply of Intant Malk Foods Chondon. QUMSoO, 


February, (4.31967 Je. 


x 


Idem, M 


» Man=Madeslellrlosive bibres sg hwkepore 
on the Supply of Man-made Cellulosic Fibres 


CLondone. UMSOv eM at che 45 


LO DS als 


Idem, Clutch Mechanisms for Road Vehicles: 


Report on, the supply of Clutch; Mechan) sicumus 


Road Vehicles (London, HMSO, 


1968). 


December Siy2. 


vem, (Pecakmastmectcalcm 6. NCUOnt Cig Lue 


supply Of Ready Cooked wWreaktasc Cerea Lapoods 
(London, HMSO, February 20, 


R. Joliet, Monopolization and Abuse of Dominamg@ 


Possturone (ha cul te wde. brome 


PALS IS 


AN 7 


fece:. (O70: ane 


From Monopolies Commission, Report on Supply 


and, Processino 7 of COlLOud shi i bo oor 


Dy Ode bee ye Oe 


OF. 


Quoted 


Sols 


ee 


ele 


34, 


ot a 


As V. Korah suggests, the Director-General's 
puocedure need, no0t, bs ta.w.eber ence to. sane 
Commission, "When he discovers that a dominant 
BinnvhaSsnestricted compet it hom. eewielehe 
Peper Vunessupp ly. OLethew0 ods ..at peciecueeo 

Che, Commiss Lom 4."or, «wi. “he hus band ea. 
Resources “hy inesotiatiune wi Ch. tie etinimas ee 
mien tata lk Opin Vat ely finda cat.no. tliat: jie sis 
considering “a reference because of certain 
Gonauce he considers undesirable. Many at1.ms 
would then abandon the practice rather than 
distract their higher management with a time- 
consuming defence before the Commission." 


Olea kt? he 10 Vee? spit o 0,75 


inehiswAnnual Report por therperroduNowenben, 
£973 +00" December =1 957-4 -Sthe Wireector=GeneraL 

of Fairey Tradimng refers to the Office's 
development of an “economic information system 
Mommas SiS tin Chesselectvon. of «poss wou 
HOt. 0 Olt met eae Ihe TC © Sau. (ps 9) ~The? purpose mon 
Chis -rnbormativon esys tem as vo herp *(den tut, 
Ghose situatrons -of "defrerent -econom ire 
performance which result from the @conducteor 
firms and “the structure Vor thei markouses, 
pire system= takes intowtaccount such Bitabuersmas 
trade and consumer complaints, pricing behaviour 
ang =rKeved--of advertising texpendnture ,vencmnaime 
ot wnercer activity “asewelh as =chrrecreney. 
protrt ‘performance and *the *extemreror suircweon. 
trerputrvon to inilativonary pressures. Sipe.) 
Lis sintormation "sys vem "ts "s tated =to shave 

Been usetul “in the selection of the Director 
General's first two monopoly references, 


DheApLrector=Genera lof ehate fr adi cet Sa ea 
responsible for keeping under review those 
undertakings “srven before ethe. 1973 Ach rVroux 
effect and which were still operative. 


This new situation is in line with recommend- 
ations made by Alister Sutherland in The 


Monopolies Commission ine ACCLONs 0D eee 
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note, L079 ihe ses Pes sot. Ma eee ere 
Terer oT NOC COT re: cl Saco tapi y s-eneu les 
even. esis “Severe than those sugvested myethe 
Monopolies Commyss7om) couldube Sreaqucedson 
Shitted Pf “a ew (Registrar "with Suppor wire 
Expert stat f were remucdr = st. (dc Cle WinLlC i 
goods, COMpenves CO. Lebein |. penc ONO lies 
Commi sis von, WO provide Stire "Quaint lta tye 


evidence, and to enforce the recommendations. 


Sovak omer 
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ee oPEG VAI ZATION AGREEMENTS 


The United Kingdom's legislation contains no 
provisions dealing with specialization agreements 
as such. Such an agreement would meet the 
conditions of Section 6 of the 1956 Restrictive 
Trade Practices Act as an agreement "under which 
mestrictvonse arevlaccepted by two or more parties 
INVES PeCct *Or yee, 


(ej, Ghesquantities or descriptions ofscoodsmto 
be, produced a supplied. ‘or acquired 


and, perhaps, as well 


WG winesprocesses Of  manutacture stompe 
applaedetOmany. coods, or the quantities omegescuup c= 
ONS Orecoous to which any such process ’issto. ue 
applied.’ 


Mecowaiire bys tne. prLesumpLionOtmtune «lOO ogee 
MOUNU map Dive stheearrecemelty WOULG De CONT fatvamue 
Pic publi Cahn veresit, raldaw Ott dd. De CONCeMNet. Dye satnc 
Restructlve Prdadcurces GOUT UnLeSSSene wa lmeemen. 
succeeded in passing through one of the gateways 
estaplivshed=by the: Act ‘and, in additions surviwed 
thesbalancing test. “As 1S well-known, the  Goure 
has not been lenient in applying the gateways test, 
SOmtUnateiDUteasnanatul ObeYrestrict Ly es apmeec icine 
have been found not contrary to the public interest 
in the approximately twenty years in which the Act 
Das eCili meme ct.. 


Attention, should be, drawn, to. Section,9. (2) orf 
the Restrictive Trade Practices Act 1968 (a revision 
Of, thes 9569 Act): in Which the Recistrarjot BRestiiece 
ive Trading Agreements - now the Director-General 
Stecaim Prnading. — may take steps whereby he need 
not bring agreements before the Restrictive Practices 
Court if it appears that the relevant restrictions 
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Are NOt Of SUCH Sten ee TcancevacnuOnca 1h roe 
investigation by “the Coured, W(t "Verses trier 

pDLOViIs tony had beens aim On Comb rOneVCt te) moe sire ap) y 111 
Section, 9; (2), “che, Di recror-—Gemeraly hasbeen 
concerned as, tos Whetherr Ore NOt he. aoneenrent 
appeared! icapablevior (caustine, detraments. toppureiasers 
or Other traders... Tecoonhzinge that detramemces, meron t 
flow from ayreduetion of Iohosce ior tion 

diminution OL Che competutive, presses. m.0g, 

CGPI OIC ye 


A recent. (19/574). t epovta OnaRes (Lchinge 


Business Practices Developments: in tre United inengden 
refers to three “Ratwonaglizations and opecializat. Om, 


agreements to which Section 9(2) was applied, so 
that the agreements, could be operated, without the 
need for. a public unterest- Tus tification. snes ot 
These agrecememtsu1 SeO1. Patties i teme> tomtom 

the specialization point of view. "One [company] 
agreed NOt TCO acquire  tiemeoeds mil quest 1On mc acc pa 
from the. othem,. not to ,manutacture theseoods, unless 
Pies Ober cannot celine rs a ea Nd 0 ne.O a DOU Cie mod: 
supply certain new designs without first allowing 
ChE .Ot her ane.o pO tiny ea Oe Ch Onda eet mace 
Manufacture .1) The other company. tae ee Ss 0 On ctl. Disyact ic 
SVPECILVEd COGS tO Orne recclst OMerS. On Lye .w it les the 
consent of the former company ,''96 


33 


De aC ti Og iestlidese Wd Vacw “Gib esiDi be Chl ON © 1Le lain 
elimiiatesst hewnecd. tol pvoie ear (ll Dilecs sDiene. tte Ui cit 
a COUn tisex am Una LON demand se. tte spelt. oUt fic elt 
that the agreement is of no great significance and 


evidently incapable of producing public detriment .3/7 
[te -seense reasonable tomsitppose, that specialization 


a°TeCCmnent ss NVOUvEA Ngee simak «irs Of Tone sort 
promoted by Germany 's—polecy) woulld—besol.24-b1 6 tor 
Serious consitderam Lon bow the apni uo a4 Ol One oct ron 
2) 


Syme 


50% 


oa 
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leVe. SPECIALIZATION AGREEMENTS 
Footnotes 


Organization for Economic Co-operation and 


Development, Annual Report on Competition 
Donley ern OUGINeMemb er Counties: GN ele 


Pie ets se ty 199 3/-59) 9. 


TL bad: 


ie Domldp be not edy that sAsiumecrh) 0G oner ob 
Enen eateways availiable, ine al hearings berores inc 
Court does not require: the demonstration of 
ASpOSsitaver public benefit. cy lignangithesgucement 
Ore ther Courts “the restriction doesnot 

mes triche cOMpetsi tion tos any’ matertaigmecrec 
Inde lsynotd likedy- to, do so); | theimesiaictaon 
becomes eligible for approval, depending on 
tnvesunclearastatus of the® balancing: proceduac 
THesiliche caseser  tniss1S4gdascus sedeine Weer ue 
Brine, ihe = Competat ioneGatewayY se. Onl nae 

OL BusinessaLawy,, 197497 ppk 7394-400- 
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Vo VE XEON, AGREEMENTS 


EXpOrt agreements ares specd hicallyeexcupted 
from othe 1956. Act's preésumperonithaty restrictive 
agreements are contrary to the public interest: 
Sectron 808) =provades@that che parte requrn iinig 
regulation of agreements 


Vdoes,notwapply toa anwagreementyanathey case 
ofywhich. all. Sicha Nest rill Ol Sin ae Chat c 
excuus i y.edy, 


(aj, tO, thieasupplyyot.200Gds Dyrcxpore ti1oMmeci. 
United Kingdom.” 


These export agreements must be registered 
With. the Board. ofaTradew Casnote1956)) and’ wich tne 
Divector-General of. Fairs Trading. (as OL, 1973) 
This weeaistration is no. more, chan,aymethod ror 
making intormation concerning exporteagrecments 
available to the government; there is no requirement 
that such restrictive agreements, meet the = pubpilre 
Interest Standard estabiaswedr py tne 1950 ACL. 
Doubtless» the Office of Farr yYadune twa bie cmcatmniie 
ali “Such, aoreements, GO Satis fy acs chile Gia tec icy 
dos in fact, relate exclusively to, expOnesmana 
contain NoOother restrictions wiichewould vende: 
Piva VV tier r “exempt Standime. 


Lt as to be. noted that savthio uote xo mu 
acrecments sare beyond the ores Cie One lcm] 7 oeevore. 
such @h apreement, may place! Bite. part iess tne a 
monopoly position which would permit a public 
imterest reference to the Monopolvesc commaucei ons 


ene, 19773 Fare iad DEE Act. listeates. that 


8(2).5. a monopoly situation Shalle he: taken es 
exist in relation PO; RExpO tis: otegel ss 


(a) one or more agreements are in operation 
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which in any way prevent or restrict, or 
prevent, restrict or distort competition 
im Telation to, the export of goodss ots 
description from the United Kingdom, and 


by Pithate agreements ase-ore Gispithesicasic may be) 
those agreements collectively are operative 
with; respects to. atjdeast onerquartervor all 
the goods of that description which are 
proguced in the United *Kingcom- 


mecording lysy therDarectior-Generale of Fair 
Tmatsuvewmnay rerermtodg the (Commisisa onz,< ase aemonopo ly. 
condition relating to exports, an export agrement 
OP ema Cinvenwa tinh nespect tos ate leas ts onec quamter "ot 
PnesUni ced Kingdoms produetaonro1; tine: 0 Oise 1 1 
Question “lire! Commission, “as with any monopo ny. 
remenemce, would «conduct, ats pubdicy interest assess-— 
ment and make whatever recommendations it thought 
appro piatearlo suhe, Secretary? Ota Statecy Sta should 
Deas psig ain ibewmentioned, ittihat) the? -publiceamueres. 
Ciglteriaye Oribe applied? by «the. Commisis von, idataers ron 
Boe pupae in ter sits pat eway si that? apply resto oO they 
typecast Tesimactive: apneements - 


Onet of: jtihes pirbil ict benefarty) :o aitew ayise on a eno eG 
Act has become known as the "export" gateway and is 
avVaierab eras fal possible aust ificat Lom! od up Seda tne 
noymaily presumption) of! they Acti? nwhus ,) ther idetenders 
of a restrictive agreement may argue that 


ON EGCA) i .9,1.° thiaty ine? rele atrdy ctoz jth et (comaata on satar tu a i 
obtained or reasonably foreseen at the time, of 

the applicationsb the removadtote the: restmacrron 
would be likely to cause a reduction In, tite 

volume or earnings of the, export business which 

is substantial either in relation to the whole 
export business of the United Kingdom or in 
relation to, the whole business (including export 
business) of the Said trade or industry 


and the Restrictive Practices Court, if it accepts 
the argument, will then determine whether or not, on 
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balante, he rest alctiom Bis reasonabiler muy cnmally 
detraihents= to: thempub Ia fassocra ted waithesthe 
Ries Cid Ceuony. 


That this “export ‘gateway as rather awkwardly. 
worded: willwmnotUhave, escape dither thouchtrnl reader. 
Pivats St Ws far “frome appro pasieuess Cuaviel whee balance. 
Of-—Da VNEN US 1c ON GEL slid tere alls CdyeitGsoy af NClais LOM En 
the gateways, has been noted bye several ‘commentators. 


From the aspect of tecomomac «pO lic yy. aac 
paragraph Ws crudely: concel Vedeappilyne ds et 
doe'ss acitesity basedion tan’ arbitrary spaove tidal 
Ot, ex powcs te Urn Oiereswihnne ho Wang) tvasvcm aetetane 
Yedata om. tor tite: ere ect odettihe: goricemeniiaso! 

Ghie@iba Kane cou payments.°8 


The gateway has, in any event, been of 
minimal, Signiticancesmm the app lijcat 1one to teyeive pple G 
Act So lnea numbers Of cases# hear de iby stltes Resim 
Practuc es (Goud tan (Uhespa retaie se GOs fa Nera Sal Colic Nise aia 
attemp ved: (or yusiaky he ie se csiitcel oul Sab Van Onl nus Ee 
LO “an “ale cedmiy= biomed iecitame ort CCire Onl ter) On ateowes em 
in, only one case = Wavertube? Boalermakens si ss Ocidic 
ion =—Wwds the; areument accepted pand ste eoreciaine 
found there bys morc OMtmdadoe Coaguied pani Ce iemine be oitac 
That’ themdomes tic purenasc rss Olt bon Kemsasia oiets hice 
to’ pay a haupghem pace than. tire y-wou lid swe re) «thie 
agreement not (operatinge was. lelldtibys (lives (Com tite now 
to-outweigh the overall national benefit’ resulting 
Fromevuhle predreted maintenance 10h exports  ealhnac 
Mthexprobliem, of sdajsico vermin ee tiem parb lac, eng em) s\e 
under this gateway calls for a delicate: balancing 
of value judgements” Se Cle einucn, 


33% 


DOR 
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V. EXPORT AGREEMENTS 


Footnotes 


Borde Wilberfhorcey RéStrrction “krade epracte#ees 
and=Monopolves “Cswéeet eG iMaxwell erlondon, 
13OOe eoeccCOnd Editon). = pt too te ea Oe Cra so 

Bao. vlamey, “some TSsuesv in sours Monopol res 
Fopeslatvone, The Three: Bankse Rev tewers ule 
TIOZe cere The wordanpeor the exports 

Datagraph “does not mention, the balance of 
Daynenes wat -alde “and "roctses One othe rmecOnomuc 
Vee Dies ila eWay WittCi «Sal OtarcOl. sis ec tre 
WithwanyeratlOndlropyectut Vc rO met om card l 
SUmMOiL COP) OUr ey me) hp Dye ly Rel On 


BrereyWatertube Boi rermavers a Agreements 
een ee Re. el OS 594. PD pitaee 6.0 SOON 


Me Hunter. -Competit ron vand "the wlaw (George 
AGsren Ge Unwene LOnaon 4alo-6 6)", epee re 
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VI. PRICE DISCRIMINATION 


The United Kingdom's legislation takes no 
position on the, Merriswor price descr ili nae, 
In cases referred to the Monopolies Commission, 
however, the Commission will necessarily assess 
any sdUscrimina COL yg pi Clio =p0 tL Gwe se these elias De 
followed. Such an assessment is, however, no 
more than a judgment of the public interest 
implications -of the pracercemn tay paoL cular 
SiTUMeTOn 


In its investigation of industries between 
1959 and 1975, the Monopolies Commission has 
condemned price discrimination in several instances 
as’ contrary to the uv lic in tenes te slice ce 
differentiation between imitial and replacement 
equipment was: CrLticazed tim Eliectnic.al) n.d uapmens 
for Vehicles;4! preLerentiirals prices, ton cera 
customers were criticized im Cellutosic Fibres;42 
relating. prices itoy.total pumchases srrnomasupplicis 
was criticized in Electric Lamps;45 price 
differentiation between customers or classes of 
CUSTOMErS was Critwvemzed sin Chilordtazepoxidesane 
Diazepam;44 a pricing policy that acted as a 
deterrent, to competitors iand potential scompetrcore 
through a differential price structure was criticizes 
in Contraceptive Sheaths.4> These are, to 
Tepeaty, indivrdual Cases Of Dia Ce sd usci inl i atenon 
that the Monopolies Commission found objectionable 
and no generalizations as to a prevailing view on 
DIICe- discriimingt lon cases. Ne Onae re 


In one reference - Electrical Wiring Harnesses 
for Motor Vehicles‘4/’ - the Monopolies Commission 
was asked to examine ''the quoting of uneconomic 
prices calculated, to-diyawescommctscors eOU Lok 
business of supplying electrical wiring harness 
for motor vehicles". However, the Commission found 
that uneconomic prices were not quoted, so that 
the public interest aspect of the alleged practice 
did not arise. 
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Provisions relating to monopoly references 
make specific mention of price discrimination. It 
ieee eli SeCtlol 40a ot hated monopoly 
Tetercice May specity, as ain aet to be investigated 
by the Commission in its consideration of actions 
that operate, or may be expected to operate, against 
the public interest, "any preference given to any 
person (whether by way of discrimination in respect 
Guero OC Nivirespect Of priority (of supply eo. 
Ginerwise)ingrelation to the supply of goods or 
SemvnccomOtetiat, destin t) ona 


Semodu bewowor the Parr. liad nonce tists. seine 
Powers that may be [exercised by ithe appropriate 
Minister following a Monopolies Commission Report 
that found practices being followed which produced 
meoeUMmesmcOlurary tO the publac interest. “wie 
Minister may issue an order which declares it to 
Dewuntawiuls (tor the firms to which the ‘order 
applies) 


Comal scriminate aneanyonanner ispecutiped lor 
described ine tnes Ovder between wally pets OlMomei 
Goede SuCilanie d.atOr, VOOdSa(01 15 Cr Vic Cog sG 
svecisated Ore described, Or COmdo. any then 250 
Bpecitied or described which appears tonthe 
appropriate Minister to amount to» Such dis- 
CraminacLons 


Furthermore, an order may require a person 
Supplying eoods Oleservicess toe publishpag tise of 
Grotherpwisesnotity 0rices and mite can wthen sbe 
declared unlawful to charge prices differing from 
those setwoutwin, the Jist or notificatwron, 


Tomsiummari ze, af a firm occupying 42 monopoly 
position is found by the Monopolies Commission to be 
Dractisimomprace discriminat1onmthal as deemed 
contrary to the public interest, an order may be 
issued making the further carrying out of this 
discrimination illegal. Although the importance 
of the power to issue such an order should not be 
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minimized, s1t mexvits ment Lon ins Gh ast ait eas emnome 
Gis tOMary pt On.) ai Gl) ome bbc tied Dc Ce Se get CO tees iayy 
the, Monopo 14 6s-.Gommis Ss hon iGO od V Cea lind Om Gated Io 
to behave dna scentain way =, Ln tehas yease.. to 
Cease Practising spruces dus chal Una hole Ss Omeuh.au 
an order need not actually be issued. 


41. 


42. 


43. 


44. 


Oe 


46. 


Aa] 
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VULSIPRICE DISCRIMINAT LON 
Footnotes 


Great Britain, Monopolies Commission, Report 
on the Supply of Electrical Equipment for 


Mechanically Propelled Land Vehicles (London, 
FU i 8 eDixC-CMD Cy wl Baie: 11:0,651) 0, 


Idem, Man-Made Cellulosic Fibres, A Report 


on the Supply of Man-Made Cellulosic Fibres 
ion dots. HMSO... Manche 610 68aa 


Idem, Electric Lamps, Second Report on the 


pup pig ods Hille c tra cq sLampishs -P aait, da fain dagial 
(London, HMSO, December 2, 1968). 


Erdem, Chiordiazepoxidéesand Diazemam, senor 


ony the: Supply sot ‘Chilordiazepoxi det and 
Dyiea ZiepampsGbomndon.—g HMSO Apmaaly Wee 19s7e5a\e 


iden Contraceptive moheat hse e hepojguaou) aie 
Supply of. Contraceptive Sheaths?tantthelinuced 
Kn dome tbondon, iMoUg= Februdty., lo fue. 


Onescommentator on? Brrta sh antrtrust policy 
has recommended that consideration be given to 
Makin? SPeGlt 1c. ant EeCOmpe Ci tl Ver saCt Soot odes 
Punbsshe alee, tah7,011¢ hi 4t es (cout Sage ol! he Tew ceed 
Cais Gs otiOme st heveadd ition, OL, prac ey .dis China om 
CO, sted 4) Ls ty Of possib Ly obj. eclaonnabi eymicts 
which taken together macht icons tart c.vijblera | 
hamrmassment.' Mz Beesley, 10 GC. Ablen mer. 


palepe tO Deets (Calst PapgeetV’O teey P00 1 9x. 


Great Britain, Monopolies Commission, Electric- 
al. Wiring Harnesses for Motor Vehicles, A 
Report on Whether Uneconomic Prices are Quoted 


(ondons, HMSO. . June 13., soG)F 
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VII. BASING-POINT PRICING 


The Una-ted  Kinedomisyianter trust slaw smomerrssvert 
onvthe subject “of -basiugapomnt prvcine wh) summary, 
of Monopolies (Commaissvom ct Reports iiron. 9 54) ico 


1975 reveals only one report - Supply of Plaster-~ 
board’® -.in which a basing-point pricing system 


was central’ to ‘thet public Bmverestedos co oMemes 

One supplier was found to have a total monopoly of 
the ‘Uni ted Kingdom tarket supply ine aly cine 
plasterboard sold’ in, the United Kingdom through 
wholly-owned subsidiaries. Although the Commis- 
sion did not find) amtabusevot the. arm 'seinon op Oley 
position) 1 t. dae crite we c Fe dics Gr Da ito reesy SCM 
employed... Im partaculart the Commisston weconmended 
that 


(2) “the isy stem: of “unmet 0mm, detuarce reds para ce sabe 
abandoned and replaced by" a fdarteremeial tice 
system thatwould reflect sactualeitransporcuacron 
costs and 


(by users be allowedw.0 cOllLecr plasterboard 
at the work at van séx-works: price pilus, weds Onapuse 
loading charges. 


[Te ts erepomted st hat. ON Coe ct cindy tae lade 
accepted these “recommendations ard asked the Direc cam 
General of Pair “lrading’ to aeo0 tl atest rem a Mp le 
mentation with ther monopoly tari. takin o inet o 
particitlar account the "effect 5.0 “a -clany ec =r roma 
uniform delivered prTee, system 


As with any’ Monopo li es "“Commius'sa on Report, 1¢ 
must be repeated that thevcritiretsin oF Che past nt 
point pricing system was directed’ -to ats aise in @ 
particular andustry), and “does: ode inp ye rany 
generalized concennatron of the practuce as) aAgad ise 
the public antenvest. 


In one case in which the Restrictive Practices 7am 
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found a restrictive agreement not contrary to 

the public interest - Cement Makers! Federation‘’?; 
avast o point pricine system had. to be 

considered. Prices increased»but by less than 
transportation costs, as buyers were located 
Piro weandetarther from a cement works. » live 
errect ot the system, however , was’ not Central to 
the Gourt.s._LavourapWe "yerdicre That. theepra ce 
structure involved’ a:‘subsidy to™buyers® located at 

a distance from a cement works and hence might be 
detrimental to nearby buyers was recognized: the 
issue was complicated, however, because such a 
prauce structure might’ continwe in: effect."ewen if 
Phomacwecmont were ended. and 11S this comparison 
Pigtetoewne Levant im the Courts “anal ysas =) Wise 
ResiertwstOMcie sar ounenieyt hate wlan yer Gitointavay er aoa ne 
scheme involving ta transport Subsa dye asiv@etrinental 
WOmetiempirbdlice «the Court stated that “Whatever tay 
DemieneOretical arouments an favour of this view. 
WemcOmnO te Cihink (1¢ applies “Co. Cement... Uieiersmne 
Chearepublac interest in providing an economic 
inducement to site such factories [those using cement 
in a manufacturing process} near cement works if 
economies in, the transport of cement to the factories 
anemcounterbalanced bys the ereater use of Lvanepams 
PoemoOnne. Giemendaproduct «Erom «the factories te 
thiesbuuldings sor civil engineering works an) whaveu 
Enevyeare-to be incorporated, "°9 Hence, tere suas 
Meereason-to assign to the effects of the base 
pricing system any detrimental consequence that 
Mienewoutweirgh the other benefits the Count found 
iow the rescrict ron: 


48. 


49. 


Os 
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Walt BASING-POINT PRICING 
Footnotes 


Great Britain; Monopolies, and: Mergers: Gommis- 


sion. Plaster boaritin cA Repo we, OneeGh pip uUppshy, 


Ot) «Pil-astew bio ard) ahond onc SOr,) eanianyve tele, 


LOM4e\e. 


Digger Ce Gement sMageen sly cidien.a Gro le 70 teem eit. 
Cie wea SREP yp, ee leOlO Outen Die Meade lee 055 


in Compomaited: COU ciel Vor eliaw Wie notet ity ao a 


En gilanidg tan dy Wiaslese eR Cp Omi se tot Ree tea cimee 
Pree tac CseiCases ye yb9G.0 AOWa eile 82:5) 5p. 
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I. INTRODUCTION 


tee licis ta policy or i'comperi tion, pol ie vm ern 
Westy Germanys stemsmprimara lyadrom, thes 1957.Ncr 


Against Resi tai ntseiote Competition: whic hsecame into 

ahi ect) ony Januaryed,, 1958) .,and,, as amendéd.:marednal - 
lye fun Onan de. sSiond.fi cant! yin 107 38 remains. tie 

bats is. orepolmicwutodaymes «lhe, Act. aan extremely 
complex indy comprehensive. piece, of. lecisiationg. deals 
Wao times wilo Le wane: Ofte antitrust, Matters: ae hors. 
Ota ale nem sic a lease St Citw ONS « COMd nant.) + 11mse 

Te Saleem Ccamain tenance, compet iti ONimerUlesns LO 

name but a few. In this study, we are concerned 

On lWwaswa Ghesthemt Ol lowingess mergers... nonopolizgataon, 
Spe ca aes Ole AOne.eMent Ss. aveUDOT te ag rT Gemeltisn. DIC 
das CTigdigiateOng,. onde NtemloCcki nie directorates.we On 
Cer ainmOn satiuesice GO CS. the ACt nase mich t On Save, 

aide Unemex Der lien c canis: 1d Chea Ons OLNeRSi,. ¢ tesACt has 
ete compere ny. t Nd Oe On S.OVi nade Cx Derane nl Cem a.5 

CONS came ntelye leumd ted . 


Reference must.be made.at. the outset to /the 
Rede vaueodimtele Ott 1Vcesmwestablished py. (new lof shore 
HivismO@tuce aunderetheaprestdencyVEOte Dias hb mGUlEie Ts 
iS) primarily responsible. .for the administration of 
Lice Gunn carLOrming sein. Cha sro le, tunctLows, Of va 
Semi-judici1al las well as. an administrative nature. 
Becalscemocethe Substantial, amount sotf-discreLion 
conperred on the Pederal Cartel Ofttice by the L257 
Coe weticevayeInewhich the ACt nas Deenweappl Lediaeaiud 
interpreted rests heavily on the positions taken by 
themCameels,Officé-.= subject, Of, COUTSe. LOM the wordine 
Gfethcemecusciataons and to,an,appedl proceuure on 
noMmtsporetact om lLawj,e0T. even) economic @measoniug. 
Comthomber tans Court ofeAppeals.and; yon polnt smo. 
laws, toe thes Supreme, Courts 


ineaddi tion to administering the Act. “tne meant et 
Ofiice and in particular President Gunther) fave. 
in Annual Reports and elsewhere, provided valuable 
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assessments sof the strengths and weaknesses Of. Cire 
Act, trom both an administVativevand Dhilwocsophnican 
DOING. Of Views. wlhe woartel Ourtocmibas slo tune outa teu 
to draw public atrention co, deticilenctes «euler ee 
and to urge the’ necessary amendments. The Cartel 
OPiuce has takem the? posmc nom that the purpose roe 
the’ Act was’ Gor promotewa Competitive eCOnony “wien 
the economic and other benefits judged to flow trom 
such an economy; inadequacies and inconsistencies, 
in, the Jvent of this overall purpose, navie, been 
subjected to the Cartel Offices’ critical examin— 
ation: the Cartel, Oftitrce has. stated 1ts mandaterco 
De Tie protecul om ot Compe t tin Olsasg Comes sc tlere 
element of our free market economy."2 The Office 
has Vemplovedmitse COs. detavicu indepen cele cus 
present. 4a cContinuime case’ for the strenetnenine oT 
Che conper reve ely LroOnmene Wield Ne Witt OlyeD ioneine srs 
operates and fOr (a vigorous scl Ot aie 2c Carnet tLe 


Restraimes. Of COmpeohulon 1 On .Ullms. punk poses 
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ites INTRODUCTION 
Footnotes 


Tieresarel DoT courses. other laws. which, haye 
implications. .for)competition podicyves,. Partice 
WEA Tale WOT hy, of. mentijony as; the. Unf aur. rade 
Pract Ges “Act... Certain, tradempractices, ane 
prohibited; bribery, disparagement, misuse of 
a brand or firm, name are examples o£ unac- 
Cemtabihe Bpehavd our...) + Lamits, are..set on 
advertising and promotion claims, and there 
PSaAnCOnuLoleot ereduced=price.promotion 
Schemes... jint addition,stherneas).a meneral 
rondennatLoniofLpunethical, trade: practices, 
which has been applied in instances of 

Gece piven ad wer ti sings 2.0.5.0 Lica ty.cus Gomes, 
ita Tieeo Ds LLU tLOngOds.a .COompetist or! Sa business, 
SiC hws Oy, C Otc i ierandedes tructlaues pr Ce 

Sit range gapproprilatwonwofivalueskereateds by 
ano ne tava SOs Ons 


(icc Us alLmed at. encouragine air methods 
of competition .and at protecting andividual 
Pips “acainst .oVessl ywunethical’ actisyby their 
COMPELLCORS a Consumers dalso neceiwemproteetion 
Me OimGheeprove lS OnSshavinerpto do wiah 
advent 1 Sane “Standards... Victims Ofna 
practices ‘Can sue son jdamages and un jtuct Lons 
Mayes es OU Chite 1.0 spe Ven tine ete GLO sO ts ull tdiiY 
PoOvsemoresTactices see sir Billakere Genera 
Editor, Business Resulation in ithe Common 
Market Nations, Volume -TII, “West Germany, 

Kim EDD, EBaitor,, (McGraw-Hill Book Gompany, 
169) ac 0p, 50-52%) oC This volume ww. Tel 
bencerorth be referred to as Blake, or athe 
volumes edited by Blake). 


Federal Cartel Office, "The Federal Cartel 
Offace!l, mimeo, January 1, 1974," p, t2. 
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Tl, MERGERS -PORTGY 


The most) Sioniticant developments Im tne mecent 
histony Of (antitrust! ™ police ya an. Wests Ged Malye sins 
tire, Imtroduction OL Mencer ICOMMEO laid sGiveimL ove 
amendment to tiie) (95/7 Wictanmains tenes ur aii uorou 
Competition. “The! lack? of fanyemecans C07 mit or 
restrain Competition-reducine mergers was, in the 
eyes om officials most CconMcenrmeds Wit pmomOcam lesan 
effective scompetltaon pol muey., fOnerOle sti ca meacall 
deficiencies: of ‘the 1957 Lepr stlation. «wht tempts eat 
that time’ to include a merger —contro lpr ovis on in 
the ct “hadmbeen unsuccesstiule, S-Requancemet issn pac 
certain mergers ibe reported eto ule atthorrtrcs: 
With. a taehbtenwny tu pote sence: ONO Tt ter CU Inmem eG 
ine 2965." plus: (eile: Os saibeeieiruy. cobs epi isc! vec niia sr 
were “seen to tral tar "shomte"or teiies ogc) "Oued 
policy “ntendedast ors tue mute fh competition.4 Nor 


was the power to prevent abuses by dominant firms 
thought to be an adequate substitute f£o0y "the 

desimed power Lo prevent qene emer cence wor 
stuengunenines of dominant positions.> Hence, a 
Nau eBeCurr hire -CONnCe unexpressed sys) i bam Guine me ue 
Président tof the Federal +Gartel -Oriree. “was etic need 
for an tamendment to “the Ace “to bring mergers within 
the control of his Offices ole The “iS /s amendment 
retleetsvthe acceptance by government ot 11s Views. 
anid indicates “a-recogniti1on «of the economic imp li 
catrons “of ran ancreasing concentration, Chiat. uncheckeu 


nNerger Tactivity could bring about, the tiLCOmsi stone 
of an-Act Against Restraints: of: Compatitiongthat was 
powerless to prev éntemenccrs.. “aidwashasnt—um public 
concern from the cartels Wirth whien the .)0 57 eset 

had most effectively coped to market domination, 
either "by single firms on by wsmai serous aot sir mS 
acting non-competitively. in “a Moreteeneralsense, 
the amendment may be said to demonstrate acceptance 
of the. need-fom a pola cy. tl rT emente compan 
undesirable changes in,-manket stmuictusess endo rej ect= 
ton of the View that it was sufficient to have come 


control of the conduct or behaviour: that particular 
SETUCTUTeS “perm tted. 
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The merger provisions of the Act, as amended 
in, L973 amciecontai ned tin Sections) 2) ands 24% " Both 
sections are long and complex; what follows is an 
attempt to elucidate the essential content of this 
Pare on stive sACt.. 


SeCt ron eZ ses tabi rsnedicthe not feicatdon 
requirement, and follows closely the conditions 
ia Oma OWlatn 1.965 


The merging of enterprises shall immediately 
Demo ti fred aro) ithe (hederal iGart al Office 2 art 

ew Peh iv ohe  t ota lane fot cap plicapron 
OPMecilcm AG OL winva -SUDSTanti alepart tiemeot 
Pema wk eeesh are sof ait sleasit £20 Ipenicent jis 
obtained or increased by the merger or if a 
Vane Cipat ing eent erpimi seshas Gaeshare of at 
lease eZ a pewec ent sulwairo tiien amd rhe t-, "Or 

2) *the “participating jentenprises 
PEePOCerivciwea tas One vadtve .durmuine yOne closed 
business “year preceding ‘the merger had at 
reas U0 00 0bsemp Voyees Por preecorded a turnover 
Otvatweleasiy s)Mea00Mni Ebi comin fois period. 


Pisin Otwlt PCaubon «us erequime@erimel ther a 
Market eshareestandard rs «net vonsififirms, of a~ certain 
Size “are involved i ‘Itim™ay*be noted -that the market 
Sierepcmi ters onespee pitea hhyviimce mides the case oc 
Serinaewithieeate beast 20. per Cent. in nue Market 
aCqiui Bung an fentverpri se tin famother, possibly 
unrelated, market regardless of the market share of 
thewacduined ifinm-: 


The section goes on to list which "transactions 
shall be deemed mergers". In addition to the 
acquisition of assets and shares and other transact- 
fons there is a statement that a merger within) the 
meaning of the Act will be assumed if there 1s: 
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Any other (combina Quonmet sem teri iisc oaiais 


a result Of which one Of several enter 
yri ses ware: able “directuly tor andarect by 
to. exercise ai ‘controdiling; influence: on 
AnOt her gel tery Gairsic,. 


Accordimne Co. Dr. jk E. @Mar ker theron etre este diemnasl 
Gartel. (Opiuce., (Ghus. 1s; to cover seie  hOnm4at tonto. 
joint ventures in which the parent companies have 
nade ‘agreements: for = jount scontrol fot the-eactavistnes 
Of titeaviet cudse. 


Se Gtaon 24: describes mtihe -polLicvmalbuerratives 
available for dealing with mergers to which the 
Tepowmctins re dua remen two t eo Cech Cina ea Des: 


Cl): > slLsist dis tombe ‘expected aha ga aan et 
donna Ging —poOSmse Longs created ox 
strengthened as a result of a merger, 
the «cartel sawthor itty ss hale pita vie“Ghe 
POWers (speciined ain sthe «fol lowing 
provisions, sunbessiithe ppantieaipating 
envecpris es eprnowe sbina tegive amence naw) LL 
also lead eGo @hmp7oveme mus (ii) tine 
conditions (of ‘compet iti onsand sohae 
these improvements will outweigh the 
disadvantages of market domination. 
If the [above noted) conditions are 
satisfied, the Federal Cartel Office 
shall prohibit the merger. 


The “power .torprohi bit-ca merger sinceludeasthe 
power to dissolve a "consummated merger which has 
been prohibited by the Federal Cartel /!Office”, 


The “market dominating position" which is 
central to the Hederal Cartel iOGin celiswassessnent 
of the merger has been defined in Section 22: 


An enterprise is market dominating within 
the meaning of this Act anscotar sas. ele ets 
Capacity as 4a supplier “or buyer of aecertam 
type of goods or commercial services, 
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1) it has no competition or is not 
exposed to any substantial competition, or 

2) it has an overriding market position 
in relation to its competitors; for this 
purpose besides its market share in particular 
its financial strength, its access to the 
supply or sales market's: of goods and services, 
its links with other enterprises as well as 
legal or actual barriers to the market entry 
Siete reenrerprises= shall beatakens into 
account . 


fDasmwoverrraingsmankets position 1 criterion 
was introduced in the 1973 amendment, as was the 
following: 


It shall be presumed that 
MBeiecnrLorprisesiasamarket dominatinga. 

if it has a market share of at least one 
Cron Oreawmcertdain type OL poods®or commer 
Cua services: this* presumption shail nor 
SDoVeNneUmtCMeMenwerplise=arecOrded@d 
LunnouversOteless.~chaneDMs250.mallLion 1 nethe 
last closed business year. 


A number of comments may be made on these 
provisions: 


ieee ecdcral. Garcve sULt Cem iise Geauluecdst© 
prohibit the merger if the conditions of Section 
Z24i(ijigarve met, 


peetheroels no, Jbalaneingeprocedpre ianasy thas 
concept is normally applied in discussions of 
Mergerseopolivcy, at. this Stage. lhe Office does not, 
for example, balance any efficiency gains of the 
merger against competitive effects nor does it 
assess the merger from some more general public 
interest point of view.9 (With respect to the 
efficiency issue, in one case it was reported that 
"possible rationalisation advantages" would have 


PhO? = 


ion theme ote Un Old yess ec ea e ihe Gen tit Cmre finnc ue tlcy, 
of the Participating -cuverprns cs. buts Oleg pm 0 V.cd 
CheA CONC DELON SHOb. CONDE Cit One saeco din thy tle 
Garteda Of tice idadenOte ap paOsee Cle Met wea. es) elle 
balancine that take Sepia ce jd. si per fOc Med suc idsias cc ly 
Within’ a COMpetrolongt PamewoOr Ks. pul ta l.oe Onl Ly 
MIMpsOV CMe NCS ie tive. CONG UELOis, OF. GOI Dette O 1, | 
that. Caney excise, anoOtier Wises Pp) OltD TCcue mcr. em mae 
CHS Sita Ceres tlie peauiss gation wtaldsce Gl bem Cakacen 
OFLI Ces rs! indertakins, a. sient teant ly. more alanagc- 
able> task than would” be tie -case wees usta equiined 
to take: a variety of “CONnSiderTagronsw Into aCccounc. 
Lt appears, “consequcnutlys. 0. Dey Maki ose s smrO lad 
DOL Peoyvede Cas MOle stale gs. stiles Cac Coit eo dy P mate 
United Kingdom, where they Monopolies Commission 
(operating, ihowever, “in “am advisory Capacity only) 
1S a2utnorized COCOONS Wer aml Mat let set tence cil 
relevant in a merger reference. The Cartel Office 
Can -jin factemusta— focis Upon des O01 toa ULOlmEG 
DLOPeCt = COMpeceinedOne witt Ol tan elie sd ts mide ccmil.y: 
OCHRE CONGETISs. . Cb acian et lrditarl ou mew Ol kanw letnetimeta ie 
confines oOfsan unambiguous, philosophical positron. 


53) The Durden 0G. OLrO0dmise plbacecda sQUate) yaa DO 
thewpartcicrupa tine Cuteed pi ies esl Gre Senl Det Ome TC IlmEL© 
Y prove that theamergcer, will also sread to mproyve-— 
ments in the = conditwons of competition ands hac 
these improvements will outweigh the disadvantages 
of market domination". 


A) One ean hardly predice now crt cemiyve. Ulises 
competition-imnproving “defence will be 1m case's 
CONS dened spyrtuhe apnronr la bemd cic sO. 5 C.G.0t0 1 aor 
the Federal Cartel Office. Peis mnOW eC Ve Ts: hot 
easy tO Amagine ther tCypesom.aroument lrkery to. De 
PeTsuAsiVve.. especialy, mr ithe market domatiac ting 
position, 14s found! tor exist, because Che one "trird 
NMatkeD shares Cmlcernon as sat ist Colom cs 
especially mdifiicult toe visa bi zen tio mconperrt Ton 
improving argument being successfully employed by 
the leading (Cand dominant) frrmsin an industry. = or 
such firms, the law may amount almost to a per se 
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PLOMVoat LONE Ot scqursitions., except of entverprages 
with a turnoyer of less than DM 50 million, such 
acquisitions being automatically occ Mt This SO- 
called "petty" clause may, it deserves to be noted, 
Perna CeaeVca ding tarm eradually to CxXpand= ists 


share of the market, without running foul of the 
law. 


Theme pisilators were’ not prepared, "however. 
to let the fate of a merger be decided by the 
redcrai=Cartele Ortice solely on competition erounds. 
Despite a willingness to assign great weight to 
tives va 1c! sOre*competa tion, the wovernments saw the 
DeCdsPoOrmaneyesS Cape= clrause'sror for ane oppo nmtunit y: 
Oeste ocond@ | OOK" .weAccoOrding ly. Section 24) goes 
ONS tCOto da yaec hat Mii t's hold bes anadmissibi 6 to 
consummate [a prohibited | Wee Cer wa NOU Foie 
authoraty of, the Federal’ Minister of Economics’ and 
"a consummated merger which has been prohibited by 
thes ederal®Gartel~ Of fitcenshal l ‘be’ dissolved. unless 
ChephederaieManisverfor Economics authorizes ett 
Moyempartacularly, 


Upcumapolicattonerhe rederai= Minus ter= Or 
Poovomics’ sia ll authorize ther Mercer,» it 

in the case involved the restraint of compe- 
tition is outweighed by advantages to the 
whole economy resulting from the merger or 

if the merger is justified by an overriding 
Mmipepestvorethe publice#oin this Trespece also 
the competitiveness of the participating 
enterprises in markets outside the area of 
Applica e1 on wor thi swActmsnall sbestaken into 
account. The authorization may only be given 
if the extent of the restraint on competition 
does not endanger the market economy. 


The authorization may contain restrictions and 
conditions, and procedures for revoking authoriza- 
ions “are land down. 


It is evident that the significance of the 
merger provision will depend greatly on the way in 


A= 


which» the. Ministiergof Economics »usesi thiss author uty. 
Apart. from, the, obi yeatione not. tor sanciy one 
"restraint On. competition: sthat “endangerss the 
market. economy! he 1s) free toyexercise: his 
discretion an, terms, of, advantages. 1.0% he whore 
economy! orvany Voverr idan. un tenesty ota cie 

nublic! > phrases Not deraned  — Tha tere iss c ciate = 
ably required) fO* Gakier Ihe” de coum Eien plus a. 
tions One thes tercers Tor, theaccompetl Civica DOssrr1On 2O- 
the enterprise ins exports market sy snould nowevers 
be noted. | Aso ihe as usinericritertay quater dit rerent 
from those of the Federal Cartel Office, his 
overriding. an OLE tice decision C0, pron ips tar meres 
need, not. imp ly a4 cont vcten it. icmit Os be iexpe ceca, 
however, that the legitimacy of the competition 
Standard would be weakened? by frequent. Minas Ger lad 
reversals of (\competition-orienteéd judgments, of the 
Gartel Office, In. any, event... the policy natures ot 
any decision to permit a merger which weakens 
competition. 1s) made: clear, bys placings thiss permis 
sion, power within: the’ Manmsgrypof- Econo mivese 


MenGion should “alsoebe made or tie mMomopOlne. 
COMMLTSS LOM created: pyr tne: 97 Se amendment. ee 
Commission, to consist of "five members who must 
haviewspecrals knowledge )andyexpest use. tna tives mele dids 
of economics, business, administration, social’ policy. 
technology or commercial: Jaw ee wits Lenderwaresl var 
opinions, on the trend of. business concentration” 
and the application of the merger and dominant-firm 
ADUSEYDrOVIS TON se ot tne A Cty oslne pate cu lars the 
Federal Minister of Economics "may request an 
Opinion from the Monopolies Commission also in 
Daritl Cudar cases. which are Sibmitted torn im for 
decision" in an appeal against a Federal Cartel 
OTE VCcr Wercer. non d bit One 


Lit, Ss Dove a tarimes 30.07 | lid tes Seve sted Ory teltca tae ome 
the Commission in the development of competition 
polity... It provides, potentially... a san uap.e 
external “aScesoment Of 0 liovadects lomo. (Aiea 
a source of continuing judgment of the effectiveness 
of the Act» Against Restraints of Competition, 
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primarily in relation to trends in business 
concentration and the efficacy of mergers policy 
an, relatiton.to.such trends....It should be noted, 
as an indication of the Commission's independence, 
that in its)February,1975 Report, iit,argued,that 

a merger authorized by the Minister of Economics 
Should have been permitted only under certain 
conditions, and that the extent of the authorization 
was excesstyve in relation to the admittedly valid 
reasons advanced by the Minister in overturning 
EhemGatripeleiirrce's “nitaal prohibiti onywo 


Tree too soon to attempt an “assessment of 
the impact of this newly-added merger provision, 
OnetiveraaceeOtlit, a potentially powerful merger- 
control instrument has been established. In 
addition to mergers actually prohibited, there 
WalieDce merger pDro;,ects not proceeded with, in 
some cases following discussions with the Cartel 
Upiicer With respect. to the critical position) of 
the Minister of Economics in the whole procedure, 
favecemt paper jpy Dri Kurt Stockmann ‘of the Pederal 
Camco tintce:;may be quoted: 


Mies weiiaat iL CuLar 8 O0O.ed tly. [the paper was 
Diese eecdn ined aniany 1975] to decide whether 
Gieerlawmiaker s)-expe citations. Ulat. tive Mints oem es 
CEEECONOMLCS DeThission shHotid be LintLeds CO 

few exceptional cases will come true in the 

end because there have been only five prohibi- 
tions up to now of which one only was overturned 
Dyer ne Miniscer Ss. special authorization, 


It again deserves mention that during the first 
15 years of the Act Against Restraints of Competi- 
IOUT Ma tnOriLty LO DYONIbIt merpers exlsced. ihe 
lack of such authority disturbed many of the 
supporters of an effective competition policy, and 
their arguments in favour of a merger control 
policy were often urged. The 1975 amendment is an 
imducation that, arter years of Inaction and 
indecision, policy-makers determined that in an 


MA 06= 


SconomLe “System (NG Wintel Thee mal het.o xi tee hoe 
COMPETI EAOne Wee CONSE deljec™= Celt r tt CU tivc ap oper 
funecurOning, Of Chews ys uci one deus Ol Ot eit lvaee 
farms LOmMer Pe Wass) Mepeerm ot SiS Catlett) Ul bare 
CONCETI — WeECcOUGLAy Ly sce Ont rot proccaute, 
OveTaved throughs ther Mederal {Carte wot te cman 

the Mintster of Economics. was €stabia shed) and 

the prohibation capacity lone askéd for, was 
created” 
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tere NMERGER Ss POLI GY 


Footnotes 


om. heh oon nan Gult hewde caisiwe tdetect lot 
the »2cuUmigsainsteRestraints of Competition has 
Decrees. failure vtoaprovide forsmerger 


COperotass Enos Summary jl 969 Annuat Report 
Ogun e derail arted AUEMOURLEV A SS ec eaaisa 


Dito. ou cknann ee Amtitrus £eP ro bkems sau Vole 
ing@erpatr ona lbesphere- German, Antitrustebaw WwW: 

, MesMOSteimportant. deficiency was cthes lack 
Diane ted etemercer sy contzo leas Theelaw 
DEOMmidedREOneasn on tacatnonnprocedure p.oT 
Hepoerswmotiarcertain Significance, but. not 

for the power to stop anticompetitive mergers 
ODEO MIMNpOSe. CONdItT ONS Mma tagcatingsthegant us 
SOMMCt tay emenpectus sin Il hegWormida lpade 
luetaoutve;, New rYork owN vY 252 Conferences, sJlanuary 
2 eee Sie CO ee: Die eos 


Theeomucticdl ier versrepongI nv requlrenent «was 
Lie onns Ol. aenarket=sharepcritertOlaca.) per 
Cole OUMOrCROLet hc alatk climbs Os Clidiadlies 
dpolmeabidwty oO a.speciticymer ger. could be 

a matter for debate. In O65 eaddieon aa 
CTrateria were eStablished - number of employees: 
annual turnover, value of assets. .The 1965 
aMendnents also, authori zedy the; Cartel, Ofte i1ce 

Lo wcaliedoreanpubldac hearadgaggl bey mad ne pornt, 
hon eVver, fasehatbats though; thassmeporting 
requirement provided some evidence of the 
significance of mergers in the economy, there 
was no possibility of intervention to prevent 
any resulting increase in concentration. 


iha Seabises provision) wes strengthened, however, 
in the first amendment to the Act in 1965, 
aide ap aa le 4 Ny dl Dy SE. 
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For example, in his paper “Iwo eand Ome wialt 
Years: oc German Amererus tyPodmcy war a snirthies 
wrote.) The diles tino newer nivieoly cde Ws) Slip ieyeaoire 

of FTecoonisine tiae, anvaelOnms: odnntiver exponsuo 
of economic power by mervers weaker ite 
foundations of a COnmmetitily ces) s temeends tiae 

a criterion must be Pound awocorndime to which 
Such associations are° admissible Or anadmis-— 
SaDaey ih ay be eee ask crews COMOMV Ad 2a CaO red ec | 
and Monopoly “un Moderm baw (karierulte. “Gar 
Mader? (1969) "pti MAnddin has et acere pape x. 
"Ten Years. of “the Germany RederallGartede Ottucen 
Review oOo. Past™ and: Puture’ Trends Sr pre = Gunchemw 
arter commenting that rthe- authority to-controm 
abuses by dominant firms had been an "inef- 
Pective: INnSthumMent: .ws tated ciate Ae hev eiluiy 
TU Le eto eC has) honina [whereby certain’ Meteers 
might, be prohibited | would=be More consistent 
WLEn (OUR COMpPGtUt1 Ve DOC Yanga t tomate 
Systemithan- control’ ot abuses 1 Ande her went 

on to urge the necessity of "purpostve~antluenc. 
upon Market” structures, 1.e7 a in sOUl Patt Clusia 
Cases, ChGOuUCh prey city Cc Me 106 @ eCOmrt oO lmmanncd 
deCcOnCcentration, Of powerful Ore dOMinan ta tage ores 
THe CAVE riuS ts bu We Pal wet NEN cer ho 8 je. p De 

LAS 6ST 469. “SAV de COnNCentTatrOne pO bc yon 
COUTSIC>s JO0CS= Dev O Nam Ney get C Ofte OQ.) mies mele 
TmoplVes. the brReakin@ up “Ofe barves firms. whet ies 
Cheir Sizer nase been cie -Tresul (aot merc. cmon. 
TOs ee 


in<discussine’ the? German” situation sand" the 
Significance of the 1973 amendment’ in particulay@ 
Dr. Ki. “Stockmann,- of the® Pederal. Carted’ Of fice 
observed that "The-gemeral™ atmosphere? in 
Germany has’ bDecome. in 'the- laste, carsaamore 
and" nore= favourabtew ror antitrust). 8 Selo must 
say that’ there 45 a probability, that anti- 
trust in Germany, which is already anong thie 
toughest an the wor lde* wall eet <yen= tougher 
in the future. "2S Dre"stoekmann.—of- courses 

had developments in addition” to’ those? relating 
tO mercer control in mind. “see-stockmann, 


TOs. 


1 


S309 = 


COemas Gr. Gb Ores 1538 PP. 12:0 <2ele, 


Kur, ta pled Marlee moan hes News Germans Amdestinus £ 
Reform Law'' in The Antitrust Bulletin (Spring 
Tore ee ts pls. rrr, 


Such a balancing had been suggested earlier. 
Dire iGunther. ad.wiis. sen, wears. of the scerman 
ee Tarlac et) Me sO its tetsC Ca! t0.Dam Chistes me SIOstIeR 20 5 
Heports ra .sugeestion of the, Economic, Advisory 
Cosiniceinig sens tehicsgl e.dea-a le Mainvssth ay. Or seo TNOmECs 
Carats, gins icas.e's- where. a.s'mernger. naterdad dy 

7 Cskiraschteeids eC Om estat 120. pbuite ale d tuoi psu DStean tsa 
Techie rcOsit saving ss ethics Fiedenads Gar tel, Office 
Wom ia Veseto yoonsider Jiwhethier this advantage 
readedy-sexceeds. ithe? ida sadvantage ot unemeased 
mom Oponacz.at won . 


pen Meeker eta a eOiyt ECitts. ea nO.Ce. (Sg. bl hie Commission's 
WO. ucemsce Sip posicdguto sberythatrors a) polmitsicad 

Wao chido oy pagtaccullarlys wait hy wiespects cops he 

app lucatuom.o f they powers: ifs ther Eeonomics 
Mimbcirote tO. orant special jexemptions' yp pi. 46. 


SiO c Kaname) ODa tacit .feLOLey Sa 0p = glide. 
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Lil. sMONOP OLE ZATL ON 


CP MironopoliZa tions ssestan ene CommCat ati 
“delivberate wWse of) obier-than-normal)™ business 
practices to, Ach vey e% aadiitad ne aide exc pile lta 
positron Of markete power tthien ther Germanerat 
Noainste este rd li tis 20 L Onn Ciel t On. Orc Salo 
speci rca lye COVer MOnopoldzatLOln: sO Wwe mel. a ety, 
Chee *temin SU Sweevemesa Momes CeMmewa. Medien cas mnt Ite 
PraceVvecsurwihethned, = Orman i§ 70vealO. Wire remy a cmare ier 
WLU Mack et power abuses. us PUsist WOU) ealilcil Gile 
German Legis lat vo nm cont dimisw Or On mo cinss.8 Ip roiia Tel, 
I Foe Crmom Wee de cue Oe WwHitli, vO TO Oraiizra stat Olen emi nt 
any “EV eit) tn ston eC tal Olle re i awalalor aun "aoOmiw iat ds 
abuses Dydd OMa tates searilss. “Oivatte rolitlismas © C Use 1 acOnuant ine 
report on Germany wil? berdevoted. 


The. GermanGe xp em enceo wijune Cine, adi ui iesitr ce 1.00 
of its abuse-by-dominant-—firm Section, points to 
tie Wwaturce OLMi he mayorepropd ems. TMnwolireds a NeatiLe 
adiinis*t Pa tone fr *sirciis eliermess asion = 


I\) The definition of market domimance and 
the conse¢quen temdwerucivmtys a Cimcp sah tan lest CO 1 
in. this tase, the Pederaln:Canteltoriuvce =y an 
app Lyne “the Wegiusdat ron tor par txctiiai Eins eS An 
important feature’ of the 1973 amendment was an 
elaborate ron= ide tines comeepitiyot: mar kic Gd omaimiarto 1 
in Such A way as. to, facilitate the Cartvel Office us 
app kivearLOn (Ot atte iLO sev oms, 


2) ihe derankd tion, (Ort inher pire tat 1Om mod © alte 
concept.of abuse andr thie consequettead lil tate onmson 
the practices to whvohy thes duthormiyecanne obit ct. 
The 1965 amendment: corrected ithe: weakneases 
resulting rroms a) restrMe my criconcepts Of eabusce 
employed in themvori crnan! OS ehe.on swacon: merce ie 
acceptance of thevarcunente that danoOn-COMpetut ive 
price is itself an abuste-has* expanded® the aredisean 
which the Office can intervene. 
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my) The implications of abuse provisions for 
tic ex tems Ons vierter ventidh in ithe operations of a 
dominant firm on the part of the administrators. 
This may produce a consequent conflict between 
the detailed control thereby required and the more 
philosophical concern of the administrators of 
COMp ctaseuons polmscyeto. maximizes subpect Ctiol thie slaw. 
the freedom of individual decision making, 


4) Phe epOsciubi lity that, ana(appanently 
CLEC Hine EcCOmterolutot, tabusien. by, domimant itarms wid 1 
diver tycaiutionmtmovet com guhe Jimportance,.otespolsiicd es , 
such as merger control, to check the emergence of 
larket smiuiccur dss tlaikel ya tto? bey prioductiiversom abuse. 
Trea sed evo abice ns motsed mtih ast’ Ger mainay? shia d 
DLOVas Tons to, deailsycwa th) (dominant firm iabuse tor 
SOMe boo yCat,si oGl.O> S71 97/-3))5 Ibe f ore! Fauithori ty) Go 
Droniba tt anempens; was foina lel as sien edrato \yhihe 
Peq@emvalt iGar tes Onet ice 3) Fite woul.di,! -howev em,” bie 
In CO tigectt) auiOrasile ces ticthia't wt hiercO fierce; sevens fel t 
Giatmune abuse pliowisaons aweme fod tsutbin cient power 
Ome isiMatce tier need 1OT ail e€rrectivesmerver con Ero. 
Dio srCy~me sO pmogicntis! coi fanivefiecictuniermemoer sypolicy 
COmPitds as uOLug eco Ungsies, gallwaiyiseapioumet ito, athermpro tective 
Mc kOe Com) Sthier Ba baursie) Sp mowssirons'. 


Tive “Ors cuavaile id estan ite on) of imarikety domamnagiion 
ise emeoe Ct LON 22° - With which the “Pederal’ Cartel 
Ofprecemnadieto work fin tilt *ehe 973) amendment —- was 
as follows: 


In so team scse saniiten terprats e -has: m0} Icompe tation 

or is not exposed to any substantial compe- 
tition in a certain type of goods or commercial 
Services, it is market-dominating within the 
ear oe Or etNls ACT, 


Tire '(Garte Office was requimed, ‘accordingly, 
Goris sens fy isle lit! that) a (firm avet! +t gs) cra Ger one 
subject to appeal to the Berlin Court of Appeals - 
before action to remedy an abusive situation could 
be undertaken. Stockmann has commented on the 
"necessity to establish the existence of market 
dominating power by the establishment of the absence 
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of ‘substantia lcomp ota pion) whch red uiiied a 
Verve ditt Vemit Conduct Vest east Gear dss tine 
Competitive conduct jo talitwenterp ris estaun vite 
relevant market".12 


Tie: ob975 anendmentirexpancded nom. thurs: determi 
LON, AN two Wayisiee Ei sieee Ale cio nGe tat alee aid 
noted) *oOiecam tov emriudine:. mannicew iposiiita.o nimwas 
ie Ge Chee die 


Any ren Gem prise) asimamker ¢dominia cua. 

Lal SO ainas 1 Cy Aap wires: tart <0 Vera dang 
Mate tieposit Woman Ge Lae ion ero tints 

COMD. 600 Hs! sf ome ti sepa ose? ibesadies 
Lets manketrsharegin soarnwuciwhar wikes 
fiLidaicasls ssitwemethyom Csigacces >: cote 
Supply *0ay esa Ves) marke ts liom ugoods: wand 
services, its “links! iwivth other @enter-— 
Dis eS) vasi we LWiasi el eiga lb com Jac tulaalt ab am nasems 
to) thie mark et kentiy fotive ure temtierpwasies 
shall’ be tvaken aimee talcico uty. 


How: “ehiats* (cra) Cemion ew ine) be: sap piliice dvr 6 marmnist ceo 
ber seen: however. Giseens ursie. (most eapipilenc an) ke 
to.the darge cong lomerateorcaniza tion possessing: 
Subsitantladl Tesource so ssthougheiper bap smo cr CCCUD yas 
a dominant position in‘ ‘any one: market.14 


Perhaps: more impomtante> athe; 700, Siva mondmerie 
went On €0\ State thatiut was \boebe: presumed soit. 


An meter p fa-S-e)/0 Ss mages sdomdin asta thos. 
ut ite has: ’tadmanrket shiagresodeeaat. oleae St 
one sthird: for a, cert aam, sey pe. sof: gooods 
or commercial <sérnvices- 


Thus the task of sone sCarteheOGia ce in. dominic 
firm cases is reduced from the need to show an 
absence of, anyiiubstantial, cempe triton, tosthe. sragher 
less demanding obligation to establish a one third 
market share for some: commodity on is ernvirce, that 
Wilhbibe acceptable: (if appealed ito. the sherman court 
Of Appeails')i asisay {cert adim type cot) seo0ds son scommerciat 
SiemAgi ces" 
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The concept of market domination is also 
applied to oligopoly situations. In the initial 
Wed oO “Cr reads: 


“Iwo Or more “enterprises are ‘deemed 
MiG ketatoniiracine insotar as. im 
Poi ero c ot balm tyie of cOods OT 
commercial services, no substantial 
COMpet mtu LOinecxl Sts, 11, fact between 
ietemimewcrena lt Ov etn stecitic marketer. 
and they jointly meet the requirements 
of subsection (1) [mo competitor or no 
substantial competition]. 


The recent amendment makes the oligopoly 
concept .much. more precise and, therefore much more 
Sooty apo uLe day ache .Cartel .0fti ce ; 


PiieseescOndisc10NnS are Satistied wf , 
Pumanwevatda.to oa certain etype of goods 
Ome Ollie wG1,d Was CT VNCeS, . 


Gear ece One ACS Sell lier pli se Sielawc ed 
Gop mved waar vet esirane “Or "a0 per 
Genre eo. vOverts: Or 


Dg ue nO bene ss .en ter pin Ses chav ema 
Market esiare .Of stwo.thinds sor <0Vver. 


When these structural conditions are met, it 
tol hows penae Ss tugeLon got 4) Out market doninatpon 
6 xis Go mCNOUGh 6 ..c Gord une «to Markent and ystockmann, 
evidence of active competition amongst the firms 


involved, may, be, introduced to rebut, the presumption. 


Lt should penhaps abe. stressedathat satisfying Chee e 
market share criteria - or any other definitional 
Ghiriewiba doe S:40,¢, .CcOnst1.tute sabuse.. yihere sis 


nothing objectionable in market dominance ga nee ay es od BS ele 


It simply, means that the firms are in a dominant 
situation in which abuse may be found and proceeded 


roe ss 


The concept of abuse, as first formulated in 
195.7...was confined to "abusive prices, conditions 


14 


Eis 


or tying clauses (in regardi to, so0dsbatdgscryrces 
as to which the enternnuise was market adommnatrug ©. 
In. 1965,/ however, the, Con ero te was. ext en. Cc Omcaiee 


types Of “abuses Tand) 34 2-4 wauwso.'GO paDUSiecoumn 
markets In which —themen een mise wasw no Ua Womdmi die 
egy satis, > The Act now reads as follows: 


In’ recard Coemarket (dominating eengcrup rises, 
theweamee 1 sure Otel Vew il lel it dU cee ee OW Ca 
Pips Ola so these elt el Oe iste Sam) tare 
phe ie dOoMinatins DOSPELONatnwehemiark et. Lor 
these Or any OCherecogds OT .cCOmmencuale Services 
Che wCarvel auLnonrityanlay OPoniba.e 
ablUsiVeypract Lees spy emaGwretedom bak wie 
enterprises and declare agreements inet - 
Fectuve <2 eePrror eo rsucihsactron ahiiire 
Carte authority eshabherequesterheywpareanes 
involwedsco #dascOnbInuventnomapusc me ae 
Whatch obs eC tr Olew os ena Ws Ca), 


The "cequirement thaternewearte f eniriormnGy 
Mrequest Cie —panwri es Biv OlwedueO disc Oct mee 
abuse! shou id sbe enoteds .SS6¢ CON .2 23 Gas whaSab een 
pointed OWL. AdOes MnO beautcipe.to Luce wart leulan 
practices or poducies whichewill ebesconsmdened 
abusaves., Vhesabusmyeness soEeSpeciiic DPEacCEleeao | 
policies wall vdepend *onethe cir ecumotances od the 
case. Hence.) =f urnswean, Nardly Sic en elamecc Olid Dale 
for a2ctingei neways Wheehsnin the 1ud enen eno ue tic 
Carte OLrirce” -Fand suphne Paeby eb ember trnme OU tect 
Appeals = rare deemed “to “be “abusive. 9 it's, of 
course, “true -Ghatavas “casesmaccumnu katey an sunder— 
Standing of Whatpractuces are sla Kalvaeoibe found 
abusive should emerge and give guidance to firms 
OCCUpyuane  dolinant posmerons., ~ “hFomemany, years: 
however, Section 22 cases were so rare, that 
little such -eurdance  formathy devaroved. imihe 
reasonableness 0m thse svete ste pee Cecchi Mice hus 
evident. 


Althougch#Sectiton,; 22utstoteoneatest) rate resi: 
note must bevmademot (Section s26 (2) gunieneceals 
further with market dominating enterprises, fas 
well as with “approved “cartels “and enterprises, wie 
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Piro env eoutnority. Such enterprises. !shalt 
ho weunea@m by) hinders directly "or IndT rect ry. 
AVOtieT ENuCrTpriuse—iit bUSTHESS-activet les which 

are usually open to similar enterprises, nor in 

the absence “of facts justifying such differentiat- 
LON gee deeouch cnrerprise atrectly ar indy ree tity 

Hie aenanner "diirerent trom “the treatment -accoracd 
COMS Mii var enverprases' ) Spy rs@anounts towne 
proposition that a market-dominating enterprise 

Nay snot edrSecrTImrnate in prices between ioredttrer 
ities me leleirireSS-"tO SUPP Ly“ lerrtimate “customers. 
Micwrodorwrimurmnee le Orice=itas.. hi bheeen te years. 
Uscumocumrote7o*tO requurevatverticalhytinverrated 
TIT ctOMeconmernuc*toesupply indépendent-customers in 
GrclehOneLOureo mown outlets 5 Go wcompe! a?domuna ne 
firm to make supplies available to new customers 

ao Vice ws soe ralllarehiyers ;-tOseprevent an-lmpoEceL 
from ceasing to"™Supply@certain long*establisheéd 
CUSPOMeCuo ape Cause MUnCy dla snG@e-Pire*into «a5p ranned 
GEStrupueron=sys uc, "pheaberlin Court ‘oL- Appeals 
cpcsietetpy NOL tne eGarlolMOrt Nee Onda) E=pomes, =bare 
apa reoMmry arorioOu Ciallencve the OFrlr Cor Onwany 
roc Tower ep rie i pres shies |9/5 sanmenaunene=sereneun— 
Sed cnr =p LOvEs LON spy Making  rewapplicabiles net 
Him eecOmiarr wot GOMminatriirow enterprises , UU Ls aS 
well, whenever "suppliers or purchasers of a 
Certain type of “goods *or commercial’ ’services"depend 
one chem to such *an-extenu-that suriVvetent =andg 
reasonable possibilities of switching to other 
enterprises do not ’exist's!6° Glrearly’ Section *26 
Sincles out tiscrimination,, and associated pracpuces . 
as an abuse deserving of particular mention. To 
GUG@tcmOmEct.. Urscrimiiatton, Including discrimin- 
atotyeretusals to deal, Was treated [by Section 26] 


as a special case of abuse of dominant power."17 
Tt tomalsoeto be noted that *vi6 lations “of “Séc tion 


26(2) are directly actionable by the injured party. 


In discussions of abuse control, a distinction 
is often made between "hindrance" abuses and 
Wexploitation” abuses; the Federal Cartel Office 
has interpreted Section 22 as giving it the right 


EA oe 


to intervene tin  boehecases. -andsthis sinterpretacion 
has been upheldt. -Phesteums rane. perhaps A.séuin~ 
explanatory; )gHindvance sa buses (arene Ghose epuactiuces 
whereby a idominan't firmyuses ts market poweneto 
hinder jthe legitimate sbusuness eoperacions solLmsome 
other business sen tennrise. iwhich anay fOr anayenOtmbe 
a COMpPetitonr sor theydominantelurm jeAs (Sucivaapuses 
inVOlVeSpanel cuUlaneaces: . sO aNd) Lewes sat pis 
relatively, easy tom onder sthe vabusnyceburn peo adesuss € 
Erom the. obs;ectironablespractrees 140T plORconwEnce 
Lt, .through negotnrat ons. etoyconductmrismanihanws 
dittement.ly2 (LHSwGL Aan AeOr i blns trate sata 
arefLusal tossupplyeiks abusmues simpli nes -.an 
obligation toJjsupp ly .)sAn yexploitaeron eabuse fon 
the other hand, results when a firm in a dominant 
pOSHtDVOn charges, _horvexanpleyviaeprrecertivat bus 
unreasonably whieh 7) to Sthegdetrimene sino c eo. 
particular acustomers .pbut sot sehe.consumingeapubhiuc 
generally. «(The findine gthat aepate1 cubarapyuce 

1s abusive ly highedoes snot yump,ly wehat Aa spayencular 
price must be setésim order yto.echiminate Vthesabusive 
behaviours) Anyveapruceslowerethan Uheworiemnalepmice 
may be said to remove, the vabuses ithe -distinct ion 
between sthe riche tesdechanzewa }ceneatnep mice euC aD ec 
abusivevand the wren tay whieh peitpacanebe wsugces ted: 
LSuimplacues topindiveate whatipuuce giswaccep tab be 
has been yawsourcesotemuch adus cuss] On win acOnMmenuanines 
on ‘Section -22.)w Dealing with gsuchsabuses maises 
aerange of problems ofeatpanrteicubarly (perp texrines 
nature: 


The -Redernal Gartet, Office haswadopeeduetic 
view that a market-dominating firm is acting 
abusively <and linwvi olationeotesec Glanes 2 aioe t 
Sétsspricessthat .couhd snot ybeshaineainedsgunder 
workabLyucompetitavescoudatronuse palhesstCandanay,1s 
the price that would be established were the 
mMatketladequately competitive. easpricanpepola cy 
that produces prices: penpeustentlycabove this 
competitive standard is abusiven.andethereftore 
condemned... Determiningewhat thescompetiti veaprice 
WOUld, be Ts, Of “COUrSe,~ftaratromecasy.yWi el sense 
Gartel Office typically lookinewrorvother+cedcraphie 


Beil 


or product markets which permit a reasonable 
comparisons coMbe*mades*=" Ine shorty@inder the coneent 
of “exploitation” abuse';’ the Cartel Office is : 
prepared (otassesst from a’ SectaY on® 22% point’ Of! view 
Ulver Dimscesscsrcapy 1 Shed: ‘by thoses’dominant’ farms 
Chcerconaue ta ol wibuch Sit. i's? anive sta patine.- § Hence. 
CiEOUeie oe Ci one 22, hand this! abus iver pricing 
GOUCurIies tires Gar tel Ottice* finds its ele ane ee lor 
Nas asco pied) COs 1 Se f=" the task or a prrce-nmond t— 
Otsu gwOpe Tat Tronne = ies appropriateness” OL” suc hta 
fUunctwvone has been questioned by critics of the 
Carte Officel 19 


Dos Gunt hers “President tiof ithesiPederals Carte] 
Otis Ceye is Inna pulmo tith carphiclos ophi céiiss wei-flowa ne 
Pron? Cartels Offa cerinterfer ences with) particular 
Dt licker 


iiietmrederale” GarteAsOrtrcelwasaichareoed 
by some commentators with arrogating 
Owe t sciatic Molle ror aipricemicommnss ar 

: ENerCONnpeth Gusyierrs y.s'temen sr’ cons 
froncecepya-dLienna> 2° 2° With) the 
Disestenteareans--o1* the- cartel laws thie 
DLODlenwor so-called adminis tered prices , 
which are ‘set’ by enterprises without 
eomeroleby) COMpPeth tron, can scarcely (be 
solved . . . when other means of loosening 
frozen market structures are not at our 
disposal, “governmental cartel policy must 
necessarily intervene by regulation. Il 
moa eniat it “15 ediitycu lit» Coy ans ert 
imctervention thus bordering on dirigism 
into a competitive system based on the 
peinerpver or freedom.’ It vs all the 
moreswurcent to attack preventatively 
the development of market conditions 
that leave “us no other choice than 
either to intervene by regulation or 
to leave what happens in the market 


wholly to a few powerful enterprises.79 


SAUCE 


During most Ofvythe.cimey whens the, ACte Again St 
Restraints, of Competition hasspcena dec hirec ty arthe 
inadequacy. of, Section 224 tomecal,wWiathsabuses. by 
dominant,..fi.rmssihas, peens no ted yb ys Cartel. © face 
Of £1 -Caadis: sa Woes Ce ned 96.8 oot, Gli 2S Gee See eS Seid 
the, ditti cudtuesspresented by i tiheeobl acatioias © 
establisn market adomiitance lbyer Guerencen Lon tie 
"On SUDS Tan tials CcOnNpet itd Onl eB redud Tenens Wa une ee 
tes tthat Cid Seas en ky dis wd ) Ca CC el 
The weaknesses Ota tiewabuse.comtro lap rovdcs.on 
Strenethenede the. case GLOn., aa edo C.la.€.0Nj Gr Ola Oss e 
whereby @mexcers. Leading Go marke (d0mnateoneindoine 
be “prevented... thes l9o74 amendmen twinkle hieko dic ine 
NET Cer) CON TMoL | ange inesitimenoten 1 nee t hema biuste 
Provaisonse by eaneams eos agunores manage ab lems oto & 
criuteriay fore: domanancesy vet ecteds cove rhnment) comcern 
With the development 5 ds uwelluas seie abuse eos 
Natket power.) slhe svewucklL ter ha Maya Dewl li be i pimeted 
aS. <4) jCONSiea/0nns 9 eto Hite Ot Ia eet 2 6 aise errere Om metic 
Cartel Office) tos establish: marketedomninataong ,and 
theretoreten sierra togprineeunder, onerous ties conduce 
of powerful firms or groups of firms.2! Section 22 
appears Javkely, toy beamoreswecorouc byaapps weds tian 
Pn the pass. asad NemiGmms col Ul tae Com i ak Coan som Leite 
Very Genera WlcCOn Ce Ute ote dibgls On ddt OduU Cede ia bU Go 
IV Cie NCW uC Tet Camas Omg al O25) oer ie ee Oe ah Oe. 
that “Che <fiectn.0 fe Cl ay0 Nar anon ee Dem We tetel dell 
hidden, as dominant firms are deterred from embarking 
ONC Crt ai Ne Dp ONL Claes Dec ais cm Ot adie spi Cac Naieo 
POSSI DAN ity.) Andries Sect aOn,d se Del ne. used 
Increasingly to; dead with, cases. ina which dominant 
firms Seto unreasonabd!] vase pices. saibecam Re ecleat 
are the probVemsoinyvodVed.in.aep ic Gamo Ot 1 8 
and ré cada tamno) a Casta ee Sie nce sO sicily: 
indications o tewha tanec cepta Die Sp iniLc Csdis OG. 
than the amp reicisen concepts Gi Gine Pic c bhai OU ad 
CGT SC. suNndex seon dist 1 Ones Om set hectic. 01s Workable. 
COM 6 4.1st dail 


tee 


oe 


14. 


Se 


Loe 
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Ute oir eM ON OP OL dAGAT LON 


POOtNnOtES 


eo CMA Mog C Pay (Cet oy) HOLE Sos, oD: °9!: 


Stockmann has written that "the introduction 
On sULeqGr TeemroOn, offcan ZOMG Te hyog sia Vest 
Pesthtd ony ghas mot yet | Januagy 1975) hed ito: ta 
dic GiewOonraaga nya Dus Tcontrol, proceed ine 
although the philosophy underlying its 
Tier o duet on has Wplayed a role in ‘some 


cases. ‘hhc (Ciel Memon eisa re bat nye. gem m atuumer, 
referring to market power vis-a-vis compet- 
eorese. RUomsed toenstily:,. ef. gy ithe iminanci al 


DOWeds fon, aigmeat EcOoncern Vin ay certain market 
WHE Milos usiaituss fyret his) criterion if tat least 
Some) sO iaethe, comp etut ors ane equa biy powertul." 
ay kere OIC won Dial eA CCOTd 1 nett OrMamker t 
ite ron, monic firm eriitvenom, was. expressly 
intended [to reach|vertical integration and 

CO cmOmer: aise Sree Cit a MrOCe Of Di 2135S, 


Bieecoulde De par cucd that “che new merger 
PEOVIsione inpiy that aeposition of market 
domination is inherently undesirable, (and 
hence not 0’ be “achreved via the merger route 
Except with “the special approval of *the 
Mobis Or. ECONOMICS . 


Peo Gletatiee IO Dect OCC Eto Dt 


MediccGtmetrtessthat whee alm OL tiis 
provision is to establish a limited prohibit- 
Woueot retusa to sell in cases OL provided 
perc les Of high reputation. [he provision 

ta arso antended to apply to “Situations in 
Which Mutecrated firms refuse to supply 
independent distributors on the eround that 
the available goods are needed for the . 
company-owned distribution system." OD he Ct, 
TOP Cnn Divig Ltd 


Wa 


IS: 


oe 
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R. JOluet,, Monopoliuzation and Abuse ob Dominame 


Position. Pactilte de Droit “li eee. =Maeeenus 
Weary io Deb) Ise ity eee en) Ont pire toy one 


The problems gareroe vow. s Olus.. (eb yewitae 
Criteria will the reasonableness ~(non-— 
ADUSTV.EN ESS) |). 05 na pine Crt ome te lil irem ome cd 
G2 Wile: Cave Cen Mee sia lel ait au lsat Grlea 
COMpetit1 On; POC y Or ts adi Wun s tod motes 
aSSUMIMG the power “Oa ]UadVe the accep ra 

Dil eye tOsks i tgelec Ua to eee. 


JOLT eC ast) Dp Once dit Oller tihd co tal OmrCOnlC ce Danae 


GID IESe = Ga DCC Olret GaN C Gian ois) Ome WCE 
OMmly jGie ip r ODE. 6X Ci,Cl Ss CeO 1 oii Ca 
domaine t cemers 9 oi or [any]conduct which would 
hawen Deen mann Os ss Dentin. Cierra cs .0.r 
Cre Gite homme Ol Cit tt 1 01) we sue reat) Carr ccc tact 


Gal Ge d0 hh ee ea sae eat ly od (lo Die dco 

second test [any conduct] which would have 
Deen. Ghmp Os Se ble. ance test ac crm Ui Lemesise elaine 
CONpe tiation a. OD ee CAE Ce ae ot) Olena. eo Diallo. 
POO ieee aa Cone) eC ter an, ate Cheater cre biter, 
Office has. wricteneinejat tack. abusese ive 
Cartel OLiiceracrs sco pin. ot Oot Deru OusLOw in) o 
Princesa pile: (Market. Onl aed oe en ced.) ies cis 
ateuto be Jeon ceded anol Ote elie LiLence mind) 

1S )05:S 6S sc daDie aio S Cle Le lS 6 smell a toca 
expOSed  LOmisd OMitLCal tecCOM) ctl Ola Cony 
OOS ry Odi eC Ne Wa WwOdl hCmeco tee Cum RIlonk Ccwiad aco 
With! othe basic spi iiG Doles Ober ee A Gta lla) So 
Res tua Enes ot sGonpeti CLon. wha Che Ss ohe 

DLO GeChLOnN Om wColmic tame ett Piller etl sive ct 4 
DOC as LOO seo UD meme COM Cee ts On swe cly 

WCon Dainishia. Dale WC estate Tell OneW id te ean Oob 
CONSIid ered aneabUse Une Cano cr wal be cod ly 


COU eS 6 ee SO ie Sie el ie ereCe i) Gs sk sO Tey et iO Se 
PYpGes may, bewchareged: that. calsDe 600 Lad ed 
Under COndLteons Jot sCOMp 6 Gl Olin. suo tlterOd 


of abuses that is exercised in accordance with 
the pranciple of competrttion secks to TenLonce 
those orices that woulderesult trom worcaine 
COMPeELIL tions These wior aa. wel teve vic tee 


20% 


Zeit. 
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is necessary to keep market-dominating 
elberprises under effective control, have no 
choice but to support the activities of the 
GaicchenuUchority., seven owt these \dedal with 
prices [even though this kind of control of 


abuses may be called government Une ree here | ae 
Hoeevernadcel 2 Snbitse 0-1. Powe'r “by Dominant Riese: 


Appl cation’ of he German Law.) Antitrust 
Budget topring 10695 ppt a-silty Va 2 D4 Oe 
Deoiiecosauote JOl1et:  "“"The test involves 

a eCulpard SOm rot the ‘domindnt firms: eactual 
operations with what its performance would 
have been under workable competitive condit- 
Monsey, SS2eeihe main object on! *t.o- that: theory 
Off TabDusie? ast that? itamounts to’ makine the 
Garted? Otta ce? altsort of pubic weatltty com- 
Massa one sance there? asi no® objective’ standard 
for measuring the’ ‘excellence of “the monopol- 
Motte belavtOur and» perLormance wath cregard 
Oe Sc het Wane Ss? tas? pric es is, + Fe Rive? ans we © 


of the Federal Cartel Office[is that). . 
in the absence of control of market structures 


civeme? 1isbmoo*ot her? waty [lawaailiabijes tot 1.05) 7to 
Drevciet ebiuse|yer’ wjiOpka cits. jy not exit7s,3 ply 1Gds 
It may be noted that the Monopolies Commission, 
ime tsa tinct) report “arpuwed? thatevabuse 
supervision should focus on cases of hindrance 
abuse? ori abuse! ofiprice fsitruct ures! wa thi any 
control of the price level to be handled very 
cautiously. 


Exar Giun ther eaAnt i trust! Budd etim pikia lie 19686 
pe) W082 


Markert is quite explicit on this point. The 
aim of the new definitions of market dominat- 
ion "is to enlarge the scope of market 
domination in the legal sense and to ease the 
burden on the cartel authorities in demonstrat- 
ing the existence of market dominance in 
imdavadua lticase's "ls Ops liciti, mote 852 p. 1S7¢ 


7 


TV WSOPE GIAL ZA LON AGREEMENTS 


Se Gicriso Mile (Cleese Ot. uGsnee Ode cloteles eC cai eC le alge Culle (ita 
and Cartel Decisions, establishes the essential 
POS I tAOn On Che slo Se ACis ec alals ce sitar duane SeOw 
Competition Onm hor iZOmt aly aces tae Cla Ones, OurecOMp cbc — 
LOilap pelt moO Vides “ine pacts. 


Agreements made for a common purpose by 
ented Se6Sa 0% 4S SO.C1a OILS Oteienvesrpat Ses 
and, decisions (Of associat vons rot enGer— 
Dirises- ates Ot, movebtect insofar ase they 
are: Jiukedwy. “cos ung wen cies,« Dye wes trad nag 
COMP tL PIONAA PLOdUGtOny Om mankct 

CON ditions. Wilt he respect sOy trades ane aoods 
On IGOMner Clade Sietwyirc es, 


Chass LOTthY iehit. condemnation, oO tres Grain es Aon 
competitions is immediately qualatijeds bya series of 
exemptiLons which permittcertainsity.pes OfPcompet ition. 
restricting agreements on the grounds that such 
restrictions have redeeming features which justify 
Walvine! thesceneral “condemnation. ® Such restrictions 
dvifter anicherdifticwitiy otemet timcetimelexemp Cron 
authori 27 ed ,etheadier reer or Wirkracult yeibeimnes dainked 
COs ihe? ex tema omioive compe EET Velen tec taanmviol Ved" 


Elvgub We “for exemption are liaGgroOnadn.2 ceLon 
agreemenGs "swhichwservew toeratronalrze cconomuc 
processestmand iare@iike Iya itor rans e. tihesertiicirencywror 
DrOdUCLTIVityeOt, te, pared Cid tain CMe te mapa rote o. 
ther ratvronatizativow efiect Must. ber adequate sin 
relation tor the: rest ramittao ty compet Clon connected 
Wit heey erative Cantielpawehoml tye Wines app wOane. 4 
rationadwzation aoerecment-siponeapplieat Lome it of 
Ls} Satish ed thats these: requir eme mts. .aresmest + 


opecralevzatvonragreementse ares regaraed as a 
particular type of’ rvationalizatnon. aereement, but 
With rather diftierent srequrrements force xcmptLou. 
In a specialization agreement, ach participating 


Aa 


firm normally agrees not to produce certain lines, 
OT esi es Ot sGolLouns.. the production. of which is 
assigned to other cartel members. Inasmuch as each 
Pi iiewse nee GO, Offer a '' tall’ Tine! — which 
DOPCGCuULVcr coma lis the: lacks Or Sneclalization in 

the, first placer— the cartel members will normally 
Ip GecerOe Make tiicl~ particular line, of the prodquct 
available to all other member firms. If there are 
EconmolicsnOl larce-scale Nrodguction avaidable,. ;costs 
Cause DemGuUccuL Dy Navin, sav... two-ot 0. farms each 
Protec Umi CCE tot the orOup.! 5s Outpu ty Ofes 
Patincilar “Wine rather, than, havane .ach, firm produce 
PUP rO save hy lor per. Cent, Of TOtal Output. 


Tite Ovetal!l condemnat Lon sor Section | does 
not apply: 


Doraereements and. decisions, the object. of 
WoecCie loathe mratvonagliz7at1on. OL economic 
PROCESS ess Diy, SCC aliZatd One DLOVe.Gc dwth at 
Significant competition continues to exist 
in the market. 


SUruea specialization aoreement sakes ‘c1tece 
WenormODFTeClea wo, Dy the carte! authority Within 
a period of three months after notification (an 
Boigpeetiye cartel.) rather than requiring, as. do 
Stier tonaditsation. agreements, the Specitic 
Sob Goma Or eines authority, (a. “permission cartel"). 
Pieecriverm on that "Sioniftaicant competition CONntinue 
tee eesti Ss. a soe hess omerous than the Similar 
Pre rnomerorrratlondlizat1on icarctels . lt is 
reported in the volume edited by Blake that "the 
requirement that significant competition continue 
to exist has not presented a major problem. 
since specialization agreements tend to be concluded 
between small and medium-sized enterprises". 


The present status of specialization agreements, 
as described above, reflects the 1965 amendment, 
prior to which time specialization cartels were 
treated in the same way as other rationalization 
CarTbeis= Tequiring, the specific approval of the 
cartel authority. By making specialYrzation cartels 


PA Ae 


Valid, three months) atter notirtrcatton winlesseoOb ecu 
to Dy, tne Carvel) authOLCELy .. one OMeT Ime Cesthed. by 
intended to reduce the inhibiting effect on 
SpeCializatlom Chater tile. Ile ed let ms 0c Clic sett O. le 
ZatCTOn was! ChOUgIC tO. ProOGguCe.  «ANCCOLG IN GarvouD aa ker 
Mthe Protection -0— Smads Ben GerpL1 SC me jas Cum cl oueO Ceca! 
used[in gpovernmental deliberations] to ls Cah eat ie 
relaxation Of ules GOvermunge soc etal zation 


carteks. 4.) Tis Ye haxatiomewWas«tirtlended suo 
bolster (thie: CONMpetlCive  pOsit10n wor solid elect Gon. 
DPEtSOss ie Ul ha Cusss Led pe mrss ene a tog tai ceerlae tn 


amendment, Merely Commi rwed -verialapractuce. 
“Although the Pederal GartePtOrirce orroimal ly 
examined these agreements in the same way as other 
Tationaltzata on Veayt cise Cine 9656 it eo Duleisine deca 

Set of principles “Ory adiini1stravion which anounced 
to-prima facie rules © foreappnoval Motsspeciana7a tO 
agreements. Thereafter fPapprovad Sorocecdings 
ordinarily“to0k No More vullan it wo months. "23 


the pilose phys ie tiie itr S ore emo nb del 
treatinent of° Spectral Zavronaerccments 1s. wilaL 
Krspecialization- branes tovsnal ll andsmediumesuzca 
enterprises the advantagesmet, larve-scalespnoducci0m 
and, thereby improves stein 2c ompe Ul.Ghy 6 pO Ss) | 101m 
COnstdératton at hatahel pS@ tose xx pda nena. were ta lity 
lenrent-anpproach Of ene Cartels Otic emp ron UC mao 
and the “facilitating amendment Of-that year. Se nn1s 
luberali zation also extenasstofothererest naan ts 
judged Necessary CO rach Meee tien acca dwelcin 
such @asS,.a-common SsalliesS=agency, acreementsetOssupuly 
other "cartel members at ft x cdmp haces wedi woo em One 
Mme shorty. althouch =a specialazatrronesforecienerian tes 
competi tiony between the -paetreipanyss 1c ela yaue 
regarded asa Mechanism whenepy COMpetleron rs 
Simultaneously strengthened by improving the 
competitive ability of small businesses, the support 
of which 15 considered an-the publrtesiterest—-for 
DOUN economic ano Ssoci1a) reasons 24 


Concern with the economic position of small and 
medtum-Sized enterprises-iswevident Aneanl 57s 
amendment dealing with co-operative undertakings 
(Section. 5(b)})., Thesoverall prohibitagnsot Seetian 
Leite) COG GO app iy 
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To agreements and decisions whose object is 
the rationalization of economic activities 
by a type of co-operation between enter- 
pauses eCotlversthan ssplectaliizatiion) if 
competition on the market is not thereby 
Substantially impaired and the agreement 
OPedecislontserves ito promote the 

Sih icacency sot ¢smail 1s jor medinumasized 
entCenpreses.. 


Although this provision refers to co-operation 
Orohicne 2th dares pies kaucazia tio 4 eiim Ifacit, thie tiaesit 
application of the regulation strengthened an 
already existing specialization agreement by 
Doni uGin oSstivewa ec ep tance sof saddi trsonia restr aimnitis 
which) .eprito resto e1i9:7 3:3): would) have'ybeen rej ectiedi by 
CiicmCareel Opiieces ihe osma hl ~sizesot tthe opartacap- 
ating firms relative to their large competitors 
was a factor in the Cartel Office's approval.2° 


rs gon wuManichie! 9/5, 5410s ple ciiaiimnzatvom agreement s 
were in effect. Of these, six had been established 
io LOreSt/ 7/4232 ba tud! 3t nie? 15!4 ca gmieementt s: isitislidsve Pherctave 
Wene) d Gawiwtivo m ja seotalll. of 27 fap proved Jsunceytive 
Wict icame tin toi force sin »1958). In addition, seven 
co-operation ccartelsaihad been rapproved ssincesthe 
1973 amendment, and all were still operating in 
Marr elm tioy Si 


Fiwsiep aeticitpatinge ein vavspdchalrzatien : 
agreement to which the Cartel Office has not objected 
are not thereby freed from all responsibility to 
tiereOritntc clan Se Cron?) sia tasmbhalt), vin (hte) icase 
of specialization (and other) agreements, the carte i 
autnoriuby may fier 


the agreements and decisions or the manner of 
giving effect to them constitute an abuse of 
the market position obtained as a result of 
the exemption 


Lye hier cme tpn sic se ek ne, pane 
tovabs Calmiirom ttire taibusie s 


ZO) PRAIACEC ty at ie me tac ac Sic Shetek Ocoee 
to amend the agreement or decisions, 
or 


5) invalidate taoreementUs sand wecrss ose 


in addition; sect ron 265 aimeady 10 Ced 11 70m: 
Giscussiony of domiunian tethimms). ca ls.or jappilicesr iro app mon. 
ed “oY “perm teed searte lis ,) arinicilrdime Ssipec alee aero, 
cartels fp 9nlhey must Not tumiape yet ider co tien 
enterpra seswaim ithe IbUSmNe ss tact hVvint Res 2 Om aia 
uliey dt reat (omne rm reinte npr visieiss pies acl Pr aninve ar eduet icac iia 
from ithe treatment acconded Co. tsilm mbar teen iiiistieo. 


In isiimmaryi. vist sieemsh fama \tiol fsiany thvaite ts peice 
Zation saeneements: Occupy am tespecraltl y eye em od 
pOSTtION im the “catevory Of @ereements exempt from 
Secoron Ones tpt ohmbn talons) (lic: iS Uc not eo cht 
aeTecinen tS est Sem Ot sp rinmamrieby vom .tine oO viewe br 
economic =bene titi Idemovab le Perom ithicrscostt wediuc mio. 
speclali zat TOmMmams wehougiit litceiy storpro duces "burt 
On “the propositeikom that the mie Lb-=benie fo feesanasl aon 
medium-sized enterprises, an essential component of 
a healthy sconpetitive economy, scan biel promoted iby 


permitting = in tact. encouracin oe? such veurmspeno 
participate in specialization = and other co-operate 
aD ran ements. &milste 4st. Si on Gite peor abie. Ethics wp osismiDi ite 2 a1 


i Hex fa ea enc -tivaG lame nama moun ty aDiiGe ar ere veis aataiic 
SOcials and <oconmom nc Ides wie ist ymiot esitusen > Chen sg 
the viabwlity iofirsma ly sen'tenpreirsics agin anpsercoio mine 
envi ronnent ‘characterized (by sineneasane levels OF 
concentration ‘and a continued vouth wot) firmsnog 
Parcge size, < 


Ze 


Zo8 


24. 
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IV. SPECIALIZATION AGREEMENTS 


Footnotes 


Ene Ssigeniiicant compe sition iprowis mom itdid not 
deter the Cartel] Office from approving a 
Specialization agreement between firms with 

a combined market share of 30 per cent: 
however, a combined market share of 90 per 
cent in one specialization agreement did 
SoS CmemeeGel tel Ott ice. TOwOb ect 2ole tue 
grounds that significant competition would 
cease “tOvextst. It has been suggested that 
only if the cartel becomes market dominating 
Wide sl Silt rcant competi fron cricerron 
telljagainst the,cartel. .Even, before the 
PvOppamenament, thesGartel Otticeshady aporoved 
Special meyatlonwagreement Ss cOVeri nN? .6/e per 
Pents Ole thelr product markets, weleht being 
Piven tosimport ‘and substatute competition: 
Pola Ew Owe lite, sNOLC. boa pp.. 20a suo. 


Beacem@O me Cl oe a nOte do ppl 37 5 dn ho Oe 


Die eounthper vindicated his approval ofthe 

Soe caro r On Carte lheprovisiol.& Jl berded 
Uiaer laine oto rsarule, should be,welcomed- trom 
EheepOlNl Of View "Ot Competition. poll Cy. aig 
hiss Opinion, however, the, competition require- 
ment should. be that "competition must not be 
Navenialiy atrected by the specialazasion 
eoncerped |. "Ten years of the German Federal 


Creed UCM. COD eet Lima OES BO Sal. 1444. 


Poaiicmdie CUSs1On. Of. thls ew. COmOPeloulcn 
exemption" Markert writes that Section 5 (b) 
"will probably be invoked mainly to legalize 
joint selling agencies of small- and medium- 
Sized firms with aggregate market shares not 
exrooding i5. per cent’ «ip 15 noted that large 
fimnsemay iparticipate in. such cartels a4 sae a. 


eA Bie 


in cbie —nvenmest Ol sthe. part 1LoLpal Un oes Mote 
and Medlum-sived Stirs.) SOpReC ht... 2O tessa, 
Dic heaton, 


26% A Tecent Study ibywitrve federal Carvel OLiice 
revealédithat an aloft ther lb2*econ0micescccors 
analyzed. ‘the Jével “of “concent rnavion- increase 
from “1962 ceo Oo y2): 


Roce ke 


V. EXPORT AGREEMENTS 


Also exempted from the general ban on agree-~ 
Ment sie us Hest Vaints of) competition, are! export 
agToCment Se 


(Nepcas crots pure. expo nig carte leis as str alent 
BOCWALdae gro CCtONSs On Je ofathe Actes Apainstemestraines 
of, Competitions provides, that» the general» ban» in 
Sy eve resten ge i 


shall not apply to agreements and decisions 
WolChaserve toLpromote exports, insotar as 
they aresdnmiteds tCommwepu latings competitaon 
Im markets Oudtsa dies the? ar cat tos whieh (thas 
mot. apples. 


Slch jaereemnentstaretito takeyeftect onlylit they 
DaweaD cele Otani cant opthes cartedmauthorutyeeqgno 
aOMLOvan His MacQuilredhenotudication nso ald  thaty is 
NeCessarya, the authority musts 3 presumabil yyame 
Saeistmedathat the cartelinis,in fact, "lamitedgto 
Beswulatings competition /outside, therareasto which 
Chascenctyapplieste yy Avrecentu (Judy) 19o73)> Supreme 
COUmT RC ecaisn on, § howe erauasirteporteds toahave 
climanareca rhe meedaftorhpures cxportgcarticl s.toube 
revastercdewithether, cartels authority,@4f)thercartel 
agreement? hasino., effects» withineGermany.) Hence; 
the already minimal power of the Cartel Office with 
respect to such) cartels- the power: to examine the 
terms of the agreement and assess whether or not it 
in, tactemeda thes automatic. exemptionrceriterion = 15 
reducedsicvens furthers 


Thenpositionmot thetGartelsOffacenaneéhe case 
of expomte carteistwith associated domestacerestraints 
(Mmixedtexportecartelsjaisiquatesdifferenttizom ifs 
statismunerelation to purely exportucaricises, Seerton 
CHOU eeACtOAraInstuaRestraints of Compet: tron 
provides that application for approval of such 
cartels-must be made when, in addition to the 
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reculation Of scOMpeoltione 1m eExterndlemath ets atire 


revulatvone COVers aleiow tradessine (0d Sao) 
COMMeYr Cla SCrVICesS Wht ulema! coma 

WivoCiiet lise #AC tera DO uters on melee Candi tae. 

auth Oriey. Musits be ssat saved Cita te Ghais 

POM SHU Cele Sel CoO TIN BLS © C'S C1StS auiay me BLO 

ensurer thesdcsiy cderecitlatwon ol COMpeeluLon 
IN) CUCM awe, SO Uo Fo ihemesa Gea 


Moreover, 


Comments: Ofte thetdomest i ceproducers 
amid spac Naisie se "ab Perc t CldmaciicdeleL ab.C 
aU Ga Civ dar @OenUile a1) plain ayteino tee 


eins, eleariyaitne. Win temevonmiveres 0. Masinhind 2 e 
thea possabiilatyeithatr res tra ctaonss gusta eduibcedus 
Of heir extern ale consequcmeccmWwatl@ee UtMoruene a 
when wheythaveyardetrimentaliampac: One int caivas. 
COMpetation.’ “Some weiphtamopot the Snntermaiecocw 
acainst scones Wvex tern als Gadi) SOc MSe ape Cart eel emeie 
WOMUANGrOr! thet Just=au0¢ecspio0oV1S1 One e tnoOug im Onc 
phrases “necessary tom cnsurcet ne desired [externa] 
regulation Seemseton accor ds ti ehitopy piri Omi aye 
thes promotrrvon Of. exports? these mater lade hee tram tees 
expected Loy produces. wowewer ss (heoimpor  Camecemod 
dOneSs ti CascOnpe tations app e aroun siren ian nvedira ce y, 
following. requirement Tn ’Seeti ons o (5) 8t hac 


Now aut how ise Lone ee eS healle Den OT anite dae =. 
if the agreement. or decision. on) they mannenae. 
Pes Implement atvon a) 18. May ebead =tOud 


subsStantialerestramnteot “omnpetitaon wa thin 

thes arearto whichathns “Acie appidese an cent 
therenas@aspredominatincaanterestanmeprese rad] 
COMp ci iaeO 1s 


Though, lon@tivet face of it; ether 'predcominatene 
interest in preserving competition ''Sappearse capauae 
Of being Sacrificed in the interests of thevexpore 
achievements the ‘export carted with associaced 
POMestrrG “Les pra ot uans' as. produce.?/ 


A 3d 


BecCweccim 956 and Match, «l0)75, the Garter Ottuce 
WosmnaO@i Lcd wOr elt Vpure export, cartels" wath 
64 “stall operating an-~Mareh-of the present year. 
DUG ieeeica sie c hod. Ofetime, 1) export. tar tous 
Crom iirehuGcded ovulation Ot dOmest ic competi ton 
Woo auCnNOCl ZG. ewhten Only tour "Stl 11" 0p Gasa-cetrtam 


President Gunther drscussed export aAcreements 
in his assessment of ''Ten Years of the German 
Federal Cartel Oftice. 4% He expressed doubts that 
BiLe™ exp OTte cartels nNotrited= (Or=authorpeedy= actually 
COntrupwuled subs taneraliy to Germanys export 
CaLitirese “ites was also doubviul that Vexportsew eres, 
Cuacitecases =e secur cd and=paomotved” = bysthese: Cartels, 
Aone Uo cis Was ule Purpose Speci tLeds i= tie 


EXCUPp elo leet Onn elnat suc cart cls=—" even “pure 
exports cartels! Ss were confined@ ain’ therr impact’ to 
ODNemecOuntraes was “far from’ certarns” “1 hat* they 


Might e sede om sreSsuri Cia ve mdomestLc purposes Was 
mecorpnized by™Dr "Gunther; *as-was*the possibility 
that nimpitcati, or expressdyuithe home*market 


Wasmaiverhuded. | “Suche acreements may-be- used as an 
uub welt stow restric tivee practices” in tie domestic 
market." Why, he wondered, should Germany "give 


legal. protection to protectionist instruments of 
DPoivates enterprise! siven thear general policy 
(weer ooo je Of taking ay aberal- ater tude) 
Lowards- our trading partners’. 


ae ae 


ZO ¥ 
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V. EXPORT AGREEMENTS 


Footnotes 


Po, Bitakes (opin cits. no Lemetmerlce Maule hams 
deseribed aseiol! lows. Pherearte l SOR Lacemins 
required to approve such agreements if they are 
necessary to promote exports unless it finds 
that. there .is.aisubstantial;pdomesticen~res tyamme 
which outweighs the public interest in the 
promottony of ‘expemts* Ape eZ0le eutt shou sdape 
added that an export cartel must not be approved 
1ifit.Yviolates,phesprinciples cone erniangs tsade 
in goods and commercial services accepted by 

the Federal Republic of Germany in international 
tredtiesiss epmie? Od.s 


Gunther, ““Ten, Years of the German Eedéeral.Cartes 
OE Ce” shone Cnes fanegte 6. ps4 14455 


Fae 


Vos een LCE MDISCRIMINATION 


Reference has already been made, in the 
discussion of monopolization and abuse control of 
TOmUIAn ie eLinse | tomSect 1 _ong:76.42.) sobethe Act Against 
Nec ewai tL SnOmsCOMNpe baton ¢ 


Market-dominating enterprises, [plus exempt 
CAameedc au thonized 4price fixing firms| shall 
nOfeuniair iv ehindenvedirectly or andirect ly 
another enterprise in business activities which 
aresustaliys=openpto + sinilar \enterpriiseseanor 
irechesapsencenoltiacts justifying isuch 
differentiation treat such, enterprise directly 
or indirectly in a manner different from the 
treatment accorded to similar enterprises. 


This provision was strengthened by the 1973 
amendment which made it also 


apply to enterprises and associations 

of enterprises, insofar as suppliers 

On purchasers sof atcerntain type of goods 
or commercial services depend on them 
CLOLSUCHLaneextent,. that subiicienteand 
reasonable possibilities of switching 

to other enterprises do not exist. 


AG tide he sSariits, 6.0 bdvicationsg tot supply dis sow 
imposed, on firms which may not occupy’ a market 
position meeting the dominance criteria. 


Section’ 38 declares that» "an®otfencerpis Committed 
by whoever? ses 2.9 contravenes~any of; thej:prohdbataons 
Maidadown one section 26.8 tie8 thesofiencé image be 
punished by a fine of up to DM 100,000 beyond this 
amount up to three times the additional proceeds 


Ae 


obtained as a result of the cde me lige 
has, however; “been customany woNcett Vestn OL Matesy 


casés involvin? a violations on (sechLon =u awit 

the attacked practices being abandoned, supplies 

io an aeerieved enterprise being resumed, for 
example; or discriminatory Conditions, Of «Sale pesure 
eliminated, “he £970) OFCDApuUblLLcatton,. Marne. Owe 
and The Law. States that ““imeGermany-.--.—--s elle 
Prohibition ts Dprimarily entorcedein any tntorman 
way with a view to eliminating the detrimental 
effects of “the prohibited conduct, DY askin scene 
enterprises concerned to desist from it, rather 
than by nposi ne. elite Staturory, Ssanclions by wa veso. 
formal decisions", 39 


Lt Vs) ebear that any rer wlata on twit eh? Con eg mms 
such termsrtas unfairiy hinder” > o"“usualty open "to 
similar’ enterprises’ 5 “tracts | ustit yongeesuc hl 
ditterentiiatvon . “and “a manierwdit perenuut women 
treatment accorded to similar enterprises", presents 
administrators with a-Wump emote da mrevcul te uaciccmrorn 
interpretation. The antent "ct “phe =provisvonemay 
seem clear enough, 1 ts appliteation’ to particular 
Situations less obvious. 


The problems involved in applying Section 26 
are noted in Blake:31t 


Ehe qualifications [unfairly handetriaire , 
factually “unjustit abe tditienentt 4 tion 

are designed to secure an adequate balancing 
of the Vegitimates interests® off the regulated 
enterprises’ and*of ithose whojface! inherent 
or aggregated market power. . 


inf thes OECD Guide “tot Lepgdeliatvonion Res tri ciime 
business Practices! ((Parid:s.,, a0 /4nl Seed on eave om 
Cemmlany, “page? 4))\) at) sers'tadt edv that? (tt her tenis 
lotta’ Pand= unjust faved Sihawe tresibe #in ter preted 
as *requiring a balancing of the Leet timate 
fpreres ts ol J/oheatrected pabiireci 
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ihe ustielseyvpes: of (problem in vwapplyine such 
GesweaciOnme nave arisen: ‘Cd what exbent, for 
example, may a manufacturer refuse to accept orders 
DOOM OWNO Lesiweraeine preters not to “be part or his 
distribution system? In a recent case, the Federal 
Cartel, Ot tice onder ed. sae manu falc tumerestiol comtinue «to 
Stip.p lyrias whodlesalerwito,,. om, the, sacs sofpsa, olons— 
Standing, jrelatitonship .».<and in tthesabsencessot immned— 
Pahel yes at Lab ewes Lenina tay cuss upp veo, ave sued cemed 
BOC ee UeOenident Onl sltiie.~mati tact twee © plabicatert te 
whowshesaler had jbased. a substantial. nontiompof his 
total business on Supplies from this manufacturer 
was also viewed as important. It appears, however, 
tive tagta hes Obi toa tlone tO, Siippyitwael leabe gin, cf feck’ 
On Lye Oye aent Cansanth oma Ly perd/od: during awhdichs the 
wholesaler is expected to establish business 
relations with suppliers of acceptable substitutes. 
It appears to be the case, as well, that newcomers 
to a particubarny Line sof-businesis, ane, protected by 
DeetuonyZO0ecinatheirgrichtato obtaintessentialwitems 
from dominant suppliers. 


Proplensitamiliaretonstudents of pracesdiscerin- 
ination have also been evident: 


Price differences may be justified by 
dfepherenceseineunit cost toethessupplier, 
resulting; for example, from handling 

iWeatoee saceacaunct smalilworders- ye Disecramiis. 
ations: with pvespect to prices are justiitved 
byethe: dittenences in the services rendered 
bystnemdecalens®.am Res Botheguantiiy rand 
functional discounts have been approved .. . 
Accounting data fon cost saving] have not been 
required nor has the amount of the discounts 
beenmveryeclosely examined se. -iguEunctional 
differences may be granted to wholesalers for 
algmekands ob eServices to alsupp  herueatsctoreree 
post-sale maintenance or services, rN als Pape! d Boel 
bearing. 


Zor 


30% 


pile. 


SPs. 


2 eat 


Vi. “PRECEDES CRIMENATION 


Footnotes 


Furthermore, it has been stated that the 
German courts have recognized the right of 

the vietims of actions, undertaken in violation 
of Section 26 to sue for damages. See 
Organization for Economic Co-operation and 
Development, Market Power and The Law, (Paris, 
18957. O30 pw 66s. 


There are indications, however, that the 
Federal Cartel Office is increasingly prepared 
to go beyond informal pressure, and use the 
auchority bestowed) upon a2t. 


Billa Ke.e Opec wt, arto Cu le, p eer, 


Lbidsepn.- Qiao. Dey 


BAS 
VII. INTERLOCKING DIRECTORATES 


The Act Against Restraints of Competition does 
not deal with interlocking directorates as such. 
In=section 23, however, dealing with the reportine 
CEawem@rcrs the tollowine appears: 


ire tholilowilies tir ansac tionsitshoud de ibe 
deemed mergers within the meaning of 
t his? FACtLE. 


Accomplishing a situation where at 
least half of the members of the 
supervisory board, the board of 
managers, or any other body of enter- 
prises appointed to manage their 
Miia se waren ied Grit 1 Carl. 


Bringing about such a situation means that a 
merger is considered to have occurred: if the 
Marketwshare, criterion,of 20 per cent is. met, or 
if the 10,000 employees or DM 500 million annual 
turnover requirement is satisfied, the merger must 
Deewenorted sult Chesrederal Cartel Ortrice, tLinds 
that a market-dominating position has been created 
or strengthened the merger is likely to be 
Pronpepired. by the Orfice with the possibility. that 
thesMinister of Economics wi,Ll be, prepared to, permit 
Eiemmercver, because of ts) e0ntra bution to) the pubic 
POCeyT Oc ti. 


Tieetcmcd tT tic wl to tO asa oneuNtiC 1m D Om td 1c Camo 
Situssprovision. . 10. illustrates of sthes 2. Gmetec ims 
mMotitaed in’ 1974, only one was of the. above-descrrped 
imterdockine directorate type, and, tor 19/3, sine 
comparable, figures, are 243. and one, . Acquisadtion of 
assets, acquisition of shares and joint ventures are 
thescoums: that practdically, alli notified mergers take: 
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Thus?! "phe, German Act? Aeawnst, Restraints of 
COmpetLenon -dG@es Ol attacks Breer tock todd ewe o— 
ates as such. It does recognize however, that an 
interlocking situation may be equivalent: toa 
meroer TnsSotaie 2s) Compe Gittaives (cols eqwence st rae 
concerned. 


Accordingly, Ehe Act closes*® (he doon acainuse 
the possible use of the interlocking procedure to 
achieve the results dof) aymeregerm whamet lesicapi ns 
the need to report the changed relationship to the 
Cartel Office: Mergers resulting. trom inter locks 
of the category described in the Act must ‘be 
notified, with all the implications that notificat- 
10n entails. 


Interlocking directorates as noted are referred 
{oO in the German Act A@ainet Rest raimes 10 Le COlpe . au. 
SO ns ONY eh VU es Tet Pe rer thOw deme © asbet Ol se Clit ee TinCan 
the Act = and here, only insotar as the lancuace vor 
the legislation may be taken to reflect the general 
eoncepG-ot interlocking.” “lie locic,- However... 071 
the mergeer notification obligation leads to the 
Proposition, that. such iInlerloeks ane relevant. 
Section 22 cases dealing with abusive practices by 
dominant firms. On the one hand, the substantiality 
Oty Clie SC Ompe tae hole sae ed) bp yoea etait) delle TOs 
independent of any interlocking relationships it 
hey Have with other Tirms “an tite -1ndustry. Anan 
determining whether or not “a particular firm meeca 
the presumptive one third of the market share, the 
Sales Of sany firm with whieh 1 ts) linked "tnroauem 
an interlock as defined in the merger reporting 
provision would necessarily have to be included in 
the calculation. 33 


It should be mentioned that the interlocking 
directorate problem is considered in German 
fects latiton “other ‘than that deadline wlth, cConpett oon. 
Machennan, Eorsyth and Demtem wenomt. thet Comoany 
Law, as of January 1, 1966, established the 
following requirements: One person was not allowed 
to. “sit on the supervisory board ct, nore ftian bo 
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companies and it was forbidden for a representative 
of one company to sit on another company's 
supervisory board if a member of the latter 

company's management sits on the former's supervisory 


board. 34 


So ey¥e 


34. 
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VEL. INTERLOCKING DIRECTORATES 


Footnotes 


Attention may be drawn to the, overriding 
Market position a craterion. cor market 
domimanee. her phrase » Links wLeth otnes 
enterprises" would presumably include an 
tne er Vouk ins 21 aeniky. 


Ma Maclennan, Ms Porsytn. sand iG. encom, 


BCOnOnd Cb tani ng atlicw | Ounce Saalyes Mina tie 
France and Germany.) (Praeger Publishers, New 
YOK 19.6:8)) © p06 90re bn) Bilbaker. "Op aeciHstenn 


note lL. pi) 7), ones heUuatlone lis described sac 
pollows: "~The supervisory board of 4 stock 
corporation may not include executives of 
enterprises dominated iby that corporation: 

It may not include a member of the managing 
board of another stock corporation or Timited 
tiabality company af the supervisory, boardsam 
that. firm already inclidés,am executive. of 
Che “first company On COrporat lon os Wien 
Certain Statucorysexceptions oO person. may 
serve in the supervisory board of more, than 
LOS rirms: . 


' 

pe 
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